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Current Topics. 


The Term’s Business. 

ALL SIGNS indicate that Hitary Term is going to prove an 
exceptionally heavy one for all engaged in High Court practice. 
It is true that during the first fortnight there has not been 
quite the press of cases which some practitioners anticipated. 
But it must be remembered that after vacation there invariably 
exists a considerable quantity of appeals from inferior courts 
and Crown Writ proceedings which have to be disposed of 
without undue delay and which take away several judges to 
form Divisional Courts. Also at present many other judges 
are necessarily absent on circuit. The Court of Criminal 
Appeal sat both this week and last week, but the devotion of 
one day a week to criminal appeal business seems to have 
become almost a matter of course under modern conditions. 
Later on in term there will be far more judges available for 
witness-actions and the real hustle of the term will then 
commence. 


The late Mr. Disney. 

THERE WILL be widespread regret amongst solicitors who 
practise in the Thames Police-court at the untimely death 
of Mr. Disney, who for some years has been a metropolitan 
police magistrate. He was only sixty-seven, not nowadays 
more than middle life for the average lawyer. Like many 
other athletes, however, he overstrained his heart in his 
school and college years, when he achieved in 1879 the dis- 
tinction of a “double blue”’ at Oxford—rowing and rugby. 
Unlike many other distinguished sons of the Universities, 
Mr. Disney did not disappoint in later life the expectations 
formed of him in his college days; he attained quickly to a 
considerable practice at the Bar, both in criminal cases and 
as an expert of railway law. Five and twenty years ago he 
was a “ fashionable” junior, one of those who find a host of 
students anxious to read in their chambers as pupils. But 
failure in health at the commencement of middle life, too 
often the penalty which the Varsity blue has to pay for the 
triumphs of youth in the stadium, made it more and more 
difficult for him to push his professional career with the 
necessary vigour, and in course of time he was glad to seek 
the comparative haven of a seat amongst the metropolitan 
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magistrates. An eminently homely, simple and “ common- 
sensible’ sort of man, he made a painstaking and humane 
magistrate who did his best to take reasonable views and do 
level justice between man and man. In his own Inn of Court, 
Lincoln’s Inn, his decease is regarded as a personal loss. 


Lawyers as Chairmen of Quarter Sessions. 

THE RECENT selection of Mr. Ceci, Wuiretey, K.C., by 
his assembled fellow magistrates as one of the Chairmen of the 
Surrey Quarter Sessions, coupled with the similar selection of 
Sir Henry Sresser, K.C., in Buckinghamshire last year, 
marks an interesting evolution of Quarter Sessions which 
has become very evident since the commencement of the 
twentieth century. Half a century ago Chairmen of Quarter 
Sessions, in the rural counties at any rate, were almost invari- 
ably either peers or county gentlemen of exceptionally high 
station ; occasionally a judge or a very eminent lawyer might 
be honoured by selection, but those were rare exceptions to the 
general practice. Now the tendency at each vacancy is to offer 
the appointment to some barrister of good practice, who happens 
to reside in the county, and has been placed on the Commission 
ofthe Peace. Various reasons account for the change of stand- 
point. To-day the issues which come before magistrates 
require a much greater knowledge of law than was formerly 
the case ; local government statutes and new criminal codifica- 
tions present new problems. Moreover, the Court of Criminal 
Appeal has made the task of directing juries in the chairman’s 
summing-up an arduous and somewhat anxious task. Thus 
a professional expert seems almost to be necessary and the 
lay county gentleman is growing reluctant to accept such 
onerous responsibilities. Another cause, of course, is the 
changing character of the county benches, which before 1906 
consisted necessarily of landowners, but now are largely com- 
posed of professional and business men who have done local 
public work deemed to be valuable; labour representatives 
and women justices are everywhere found in addition. The 
new magistrates probably feel less reverence for the every- 
where dying landed gentry than was once the case. Again, 
the movement on of democratic sentiment no doubt lends 
itself to an anti-aristocratic sentiment, of course largely 
unconscious, which leads many justices to prefer a practising 
lawyer as chairman. All these considerations combined are 
having a marked effect on the personnel of the rural chairmen 
as vacancies keep occurring. 


Moots and the Law School. 

WE ARE extremely glad to learn, on what appears to be 
reliable authority, that a movement is on foot to revive in 
The Law Society’s School at Bell Yard the old system of 
“* Moots’ as a regular part of the academic discipline. This 
is an excellent departure. In olden days Moots were universal 
in the Inns of Court, and probably in the nine Inns of Chancery 
as well, although as to the latter no records exist ; but gradu- 
ally they fell into desuetude everywhere except in Gray’s 
Inn. At Lincoln’s Inn they lingered longer than in the Temple. 
In the “thirties” the Moot was stilla part of the term’s work 
in the Chancery Inns; Water BaGenor has left an amusing 
account of it in one of the best-known passages of the essay 
on “ Lawyers, Good and Bad,” in his “ Literary Studies.” 
But in his day the Moot had been a mere formality ; the subject 
was the same every term and every year; the argument was 
printed on cards, some sixty in number, each of which con- 
tained a few sentences; these were distributed amongst the 
students in hall, each of whom was called up to the bench 
in turn, and required to “ continue the argument,” 7.e:, read 
off the lines on his card. Naturally BagEenor regarded this 
system with good-humoured contempt, a view evidently 
then shared by legal reformers in general, for presently it 
was abolished, and an oral examination in law was substituted, 
which in turn has been superseded by written examination. 
But possibilities lay in a reformed Moot system which Lincoln’s 


2 THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 








Jan. 24, 1925 


= = me mem 
NT 








Inn reformers failed to realize. It was left to Gray’s Inn 
to revive the “Moot” plan and to conduct it on really useful 
lines. The result is that the Gray’s Inn Moot, conducted 
as it is by a society of the students, and not by the Benchers, 
and generously thrown open to all members of all the four 
Inns, has proved an enormous success. It is unquestionably 
one of the most popular and attractive features to the average 
bar-student of his term of legal apprenticeship. Even the 
Hardwicke Society is less popular. The time seems to have 
arrived when the Inns of Court and The Law Society might 
well revive the “ Moot ” asa necessary part of the law-student’s 
professional training. This could easily be arranged in 
every law school in any University town, because there is 
always an abundance of expert practitioners, whether judges 
or barristers or solicitors, willing to lend assistance by presiding 
over the Moot. 


The Procedure at Moots. 


THE TIME-HONOURED and traditional plan of conducting 
Moots in the Inn of Court, at any rate, in the revised form 
adopted by Gray’s Inn Moot Society, can scarcely be im- 
proved on. That plan is this: A subject usually based on 
some recent case of importance, but naturally somewhat 
altered and disguised, is selected for discussion. A set of actual 
facts are drawn up which raise the points of law which it is 
desired to elucidate. Then an eminent lawyer is invited to 
preside over the trial of the issue ; very often, indeed, it is he 
who drafts the case which is to be argued before him. At 
Gray’s Inn, judges and law lords freely lend their services by 
presiding at the monthly Moots. Then four junior practitioners 
or students are selected to argue the issue, two on each side. 
They appear in wig and gown with the text-book, the law 
report, and all the paraphernalia of the professional advocate. 
They conduct their argument in every respect, so far as 
possible, just as if they were arguing before a High Court judge 
or the Court of Appeal. The result is that the average student 
gets a most admirable opportunity of acquiring actual practice 
of a forensic type, otherwise than at the expense of the first few 
clients who confide themselves into his hands. Since large 
numbers of bar students are interested spectators, and the 
bench is thronged with eminent counsel supperting the presid- 
ing judge, a capable young advocate has chances of getting 
known and remarked for his ability, which might otherwise 
not come his way. Many men, in fact, have got their early 
opportunities of “ devilling ’’ through the impression they made 
at such a Moot. A certain familiarity with the judges and the 
leading members of the profession, too, is acquired even in 
student days by those who take full advantage of the facilities 
provided by Gray’s Inn Moot. The Inn Library is thrown 
open freely to those anxious to consult it, and to borrow its 
reports for the purposes of their argument, thus an acquaint- 
ance with the paraphernalia of the forum is easily acquired. 
We confidently recommend this as a part of the system 
of training articled pupils. 


Legal Education in the Provinces. 

WHILE WE ARE on the subject of legal education we would 
like to take this opportunity of gently deprecating an un- 
fortunate tendency which, we are told, is beginning to display 
itself in the provincial law schools. Two years ago, when 
joint committees of local law societies and universities were 
established in every corner of England to control the new law 
schools for articled pupils affiliated to the various universities, 
a Director of Legal Studies was appointed under this or some 
other name in each of those schools. As a rule the director 
chosen was a young lawyer, whether barrister or solicitor, of 
high academic qualifications in law, and he was usually per- 
mitted to hold himself out for practice either generally or at 
any rate in chambers; there were some exceptional cases 
where different considerations were applied by the joint 
committees, but that was the general rule. Now, however, it 
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is said, a different tendency is creeping in. Universities are 
beginning to emphasize the academic character of the appcint- 
ment and to insist that the directors shall devote themselves 
almost entirely to teaching. This seems to us a doubtful, 
perhaps a disastrous, step in the wrong direction. No doubt, 
in the faculties of Arts and Science, it is highly desirable that 
professors and lecturers shall devote themselves wholly to 
exposition or research instead of following other professional 
pursuits. But in law or medicine or engineering or, indeed, 
any practical university chair, a merely academic teacher, 
who does not appreciate the difficulties which arise in practice, 
is bound to prove in the long run an unsatisfactory guide to the 
budding students under his charge. Only the practitioner who 
has daily experience of the application of legal principles to 
concrete cases can really give to his lectures the practical 
tone which the student needs. If their teacher is a mere 
academic conduit pipe of matter abstracted from the recognised 
text-books, unsweetened and undiluted by the addition of 
wrinkles culled from personal trial and error in the courts, 
the student might just as well cut the lectures and read the 
text-books. It is the homely advice of the expert who can 
say with Horace, Et Ego militavi non sine gloria, not, of 
course, in the dancing-hall, but in the purlieus of the courts, 
which is so invaluable to the tyro commencing the battle of 
grappling with theories and realities—two very different 
things—during his apprenticeship to the law. It is to be 
hoped that the academic drift in our approved law schools 
which we are deploring, if indeed it exists, will be corrected at 
once by the legal members of the joint committees whose 
function it is to see that practical legal advantages are not 
unduly sacrificed to the policy of the University Senates. 


The Preparation of Briefs. 

THE ADVANTAGE which accrues to law students from having 
practitioners of experience as directors of law schools is 
strikingly illustrated by the very valuable lecture delivered by 
Dr. Bure, Principal of The Law Society’s School of Law at 
their headquartersin Bell Yard, at the Society Hall on Monday of 
‘ast week. This lecture was on “ The Preparationand Working-up 
of Briefs,” regarded from a solicitor’s point of view. A 
companion lecture was delivered on Tuesday, by Mr. Gover, 
K.C., who treated the question from the complementary point 
of view, that of counsel. Lord Justice ATKIN, who is at present 
Chairman of the Council of Legal Education appointed by 
the Inns of Court, presided on the first occasion. Mr. HERBERT 
Gipson, Vice-President of The Law Society, took the chair 
at the second lecture. Those students and members of The 
Law Society who attended on both occasions had an almost 
unique opportunity of seeing two contrasted points of view 
presented by practical members of the respective professions 
well fitted to act as examplars of the best professional practice 
in each case. As Lord Justice ATKIN remarked after Mr. 
Buretn’s illuminating lecture, he, like other barristers, was 
relatively ignorant of the methods employed by solicitors in 
drawing briefs and he had gained ia knowledge, sympathy 
and insight by hearing their standpoint explained. Solicitors, 
too, must have gained immensely from Mr. Gover’s clear 
presentation of the points that matter in briefs to the barrister 
who peruses them. This happy interchange of opinions on 
a practical matter of common interest between the two branches 
of the profession is a happy precedent which might well be 
followed at other meetings in connection with other subjects. 


The Solicitor’s Point of View. 

Dr. Burein divided briefs, not like Cesar partitioning 
Gaul, into the orthodox three parts, but into four. These are 
(1) the epitome of the case; (2) the substantial mass of 
information (in which heading he apparently included the 
proof) ; (3) a calendar of the material dates of events referred 
to; and (4) a schedule of all the documents to be used by 
counsel in court. He suggested that, notwithstanding the 
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notorious objection of taxing-masters to the inclusion of the 
affidavits of documents in counsel’s papers, this ought always 
to be done, since counsel may want to know whether or not 
any particular document exists or has been disclosed, for some 
reason not obvious beforehand to the solicitor when he 
prepares. the brief. One criticism may be offered of 
Dr. Buratn’s hints ; he advised the arrangement of documents 
in order of importance, not of date. This may sometimes be 
expedient, but it renders consultation of the schedule of 
documents rather confusing to counsel who does not find the 
document he is looking for in its proper chronological order. 
Dr. BuRGIN, very properly, laid enormous stress on the 
importance of preparing proofs thoroughly. He suggested 
that in every case the solicitor taking a witness’s proof should 
ask him a definite question, which he puts down as asked in 
the proof, and should set down his exact reply. Solicitors, 
he rightly says, are far too apt to write down a succession of 
statements which they believe the witness can swear to and 
then read them over to him and ask if he can do so; unless he 
takes some exception, this then becomes his proof. The result 
is that a witness, not having quite grasped the point of a 
question, may let counsel down badly at the hearing. It is 
far better, when time and cost permits, to take his proof in 
the thorough way recommended by Dr. Buratn. But here, 
as elsewhere, the question of expense has to be considered. 


Counsel’s Point of View. 

Mr. Gover’s lecture was equally interesting to his audience 
of solicitors, because he let them see the barrister’s difficulties 
and he did not hesitate to express forcibly his disapproval of 
some practices of solicitors in connection with briefs. In 
particular, he protested against the fixed habit of asking 
counsel for his advice on evidence perhaps only a few days 
before the case comes on for trial, and then hurling at his 
head his own advice on evidence as a sort of substitute for a 
carefully prepared brief covering in detail the testimony 
obtained as the result of that advice. In fact, Mr. Gover 
evidently considered that the most important part in the 
preparation of a brief is not the actual drafting of that docu- 
ment, with which Dr. Burern was chiefly concerned, but 
rather the preliminary collection of materials for it. This, 
he thought, should be done before counsel is called on to 
draft pleadings, in order that he may be in a real position to 
consider whether it is worth while attacking his opponents’ 
pleadings or calling for further particulars or seeking leave to 
administer interrogatories. Again, he suggested very strongly 
that solicitors, having got counsel’s opinion on evidence at an 
early stage, should get the evidenge as advised thoroughly 
and methodically, explaining—where necessary—any failure 
to do so and its reasons, so as to place counsel on his guard at 
the trial. Incidentally, he expressed himself freely about the 
annoyance of thin paper and illegible writing in briefs; he 
advised that space should be left between the lings for counsel’s 
interlineations or notes. Altogether a quite useful paper. 


The Court of Criminal Appeal. 

Ir 1s Nor to be denied that many practitioners in both 
branches of the profession regard with much jealousy the 
large amount of the time of King’s Bench judges which is 
necessarily devoted to the hearing of criminal appeals. 
Suggestions are always being made that “something should 
be done ” to choke off useless appeals. When people say that 
“something must be done,” as the late Lord SaLisBurY 
sagaciously remarked, they usually go off and do something 
foolish. It is to be hoped that no retrograde attempt to 
discourage appeals from criminal convictions will ever be 
made in the courts. Nothing does more to allay grave dis- 
content in any country than a feeling that every man can 
rely on justice in the courts ; and the public at large, possibly 
erroneously, certainly are quite convinced that the Court of 
Criminal Appeal does help to secure “a square deal” for the 
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prisoner. To destroy this general sense of security for the 
sake of removing some small degree of incenvenience to the 
despatch of judicial business would be an act of the most 
short-sighted unwisdom. On the other hand, certainly too 
much of the attention of common law judges is now given to 
this class of business. Why not remove it to the Court of 
Appeal, which has much more leisure, and can easily borrow 
three extra judges whenever it needs them, from retired 
members of the High Court Bench ? Such a plan would also 
have the merit that it provides an appeal tribunal whose 
members do nof belong to the very class of judges from whom 
many of the appeals are made. It is whispered among 
practitioners of the Court of Criminal Appeal, probably without 
any substantial foundation, that Recorders and Chairmen of 
Quarter Sessions are more readily held to have been guilty of 
* misdirection”’ than the judicial colleagues of the judges who 
compose the court. Even if there be no substance in this 
belief, and we certainly cannot take the suggestion very 
seriously, it is still desirable to destroy the basis of the rumour 
by removing its possibility. A Judicature Act could 
easily do this by transferring criminal appeals to the Court 


of Appeal. 


new 


Jus Gentium and Salus Reipublicae. 

AN INTERESTING paper on the relations between the Law of 
Nations and the Health of Nations was read to the Medico- 
Legal Society of London, on the 20th inst., by Mr. F. 
LLEWELLYN Jones, B.A., LL.B., a solicitor, who is also the 
Coroner of Flintshire. Some facts of great interest were 
mentioned by the learned coroner in his paper. The first 
International Scientific Conference, it seems, was held in 
1823 ; and according to the lecturer the word “‘ international ”’ 
is a very recent coinage, having been invented by JEREMY 
BENTHAM so recently as 1780. After 1830 Europe was 
devastated for a time by a succession of plagues, virulent 
fevers and terrible diseases, such as cholera, during the next 
generation; this speeded up a general recognition of the 
importance both of public health and of quarantine regula- 
tions. A series of International Conferences were held in 
1866, in 1892, in 1894, in 1897 and in 1903, at such capital 
cities as Constantinople, Paris and Venice, which resulted in 
the adoption of an International Convention on sanitary 
affairs for the control of pilgrimage, vagrancy and migration 
generally by the institution of quarantine regulations or 
otherwise. Lastly, Art. 23 of the Covenant of the League of 
Nations annexed to the Treaty of Versailles in 1920, expressly 
provides that “the members of the League will endeavour to 
take stepsin matters of international concern for the prevention 
and control of disease.” 





Lord Carson: An Appreciation. 


Visitors to the gallery of the House of Lords during the 
stormy passage of the Irish Treaty Act, in 1921, paid chief 
attention to one figure which sat on the Barons’ bench, among 
the law lords, immediately conspicuous amongst all who 
surrounded him. A tall, commanding figure, shapely and 
haughty features of irregular contour, and marked with the 
deep lines of exhausted health, domestic sorrow, and the 
anxiety of a patriot concerning Salus Reipublica, but never- 
theless, still in old age strikingly handsome, an imperious 
brow, an eye fiercely bright, a jaw of iron firmness ; such were 
the signs which drew attention to him even when he sat still 
in his place. When he rose to speak, the vigour of his gestures, 
the passionate fury of his full, rich voice, all the more effective 
because of a pleasing Irish brogue, the unmeasured force of his 
invective completed the picture of a nature born to dominate 
and impose his will on others. Had his features been less 
pallid, his cheek bones a little more pronounced, his dress 
heen other than the garb of a twentieth-century gentleman, 





he would have seemed a perfect picture of some Indian Chief, as 
painted in the fictions of Fentmore Coorer, or the histories 
of Francis PARKMAN, hurling haughty defiance at the council 
fires and counselling unbending resistance against a hated foe. 
It was a fitting finale to the public career of a loyalist and 
patriot who had sacrificed his own chance of the highest 
professional disiinction, the leadership of the English Conserva- 
tive Party, and in all probability, of the Premiership, in order 
to throw himself heart and soul into the defence of the Irish 
minority whose blood and creed were his. 

Lord Carson, for he it is whom we have been describing, 
has had what, in some ways, is the most romantic and even 
in a sénce tragic career of any eminent lawyer in our times. 
His career, so far as it is of public interest, falls into six main 
periods. First, his early years at the Irish Bar. Secondly, 
the period between 1887 and 1892, when he held law-office 
in Ireland, when Lord BaLrour was Chief Secretary, and when 
they together undertook the task of restoring law and discipline 
in that deeply disordered land. Thirdly, his rise into fame as 
the leading jury advocate of the English Bar. Fourthly, 
his semi-reiirement from practice between 1910 and 1914, 
in order to organize in Ulster a determined resistance to the 
Home Rule Bill. Fifthly, there comes the great epoch of the 
war, during which he as the unofficial leader of the Conserva- 
tive Party, after its coalition with its Liberal rivals, was fora 
time a member of the War Cabinet, and bore a gigantic part 
in heartening the House of Commons into an adamant persist- 
ence in the path of national sacrifice which finally fruitioned 
in victory. Lastly, comes his elevaiion to the Bench as a 
Lord of Appeal in Ordinary, and his firm refusal to be bluffed 
or intimidated by Lord BirKENHEAD into refraining from 
voicing in his place in the House of Lords his indignation at 
what he deemed the betrayal of Ulster. In every one of those 
periods the same high, vehement, and daring attitude has 
marked in a manner not to be mistaken each incident of his 
public acts. 

The first period of Lord Carson’s life was that of Dublin 
and of Trinity College, in the pleasant old days of the seventies 
and the eighties in the nineteenth century. The Dublin of 
old, the Irish gentry of that epoch—hunting squires and sports- 
men bold—and the gay society which moved around Dublin 
Castle and the Vice-regal Lodge, the Four Courts and their 
library, their jolly commingling of scholarship with true Irish 
wit, the academic traditions of Trinity College; all are for 
practical purposes no more. Only faint shadows of each 
remain. The gayest and most human of the capitals of Europe 
is now a city of tragedy and fanaticism. The mellow life of 
last century, however, was still in existence when EDWARD 
was admitted a barrister, and doubiless to it he owes much 
of the geniality, the broad humanity, the cheerful readiness 
to fraternize with even his bitterest political foes, which are 
one decided feature of his character, and which came as a 
surprise to those who know only the rather terrifying dictator of 
the Bar and the House of Commons. 


But the geniality of Dublin was already in the 
shadows of passing away. Parnellism had come into 
being. Fanaticism was soon to outrage English opinion 


by the murder of Pua@nix Park. A biiter struggle between 
ordered discipline on the one hand and a fanatical 
nationalism on the other, each noble movements not 
undeserving of respect and sympathy, was about to commence. 
Into this movement EDWARD (‘ARSON was soon drawn, as a 
supporter of the loyalist cause. He attracted the attention 
of ArruuR Batrour by his fearless discharge of his duties 
when public prosecutor in occasional cases. He was given 
law-office in Ireland, and then began the six grim years of 
struggle which ended in triumph for the forces of law and 
order. 

Englishmen at home, accustomed to the peaceful politics of 
England, where a mild election riot or a fisticuff fight between 
police and some procession of unemployed is the fiercest sort 
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of disturbance ever experienced, have never been able to 
adequately appreciate the heroism required of those Empire 
servants in India, Ireland and some of the Crown Colonies 
who see that the law is obeyed only at daily imminent risk to 
their own lives. Assassination a peril lurking on every side : 
that is the condition under which such men have oftentimes 
to work. It is the most potent of all the tests to which the 
nerves of a man can be put. An infantry officer, waiting 
sleepless in the front trenches for the dawn and the signal to 
“ go over the top,” knowing that the chance of life and death 
in the morrow’s attack are just about equal, has assuredly a 
nerve-racking experience ; but fortunately it happens only at 
fairly distant intervals of a campaign, or every man would 
break down under the torture. Again, the garrison of the 
firing line, holding their trenches for days until the reliefs come, 
with a bombardment at irregular but very frequent intervals, 
when each man as he falls asleep must wonder if he will be 
dead before the hour for awakening, is a still more trying form 
of the torture endured in modern warfare. But neither of these 
is equal to the daily, hourly, never-ending dread of the 
assassin’s pistol or knife, which has been faced at lawless 
intervals throughout the last hundred years by every official 
actually concerned in seeing that the King’s Government was 
carried on in Ireland. Even the iron nerve of CROMWELL, 
says Macau.ay, showed signs of giving way beneath this 
ordeal, and only WILLIAM oF ORANGE amongst his con- 
temporaries seemed absolutely indifferent to it. That Carson 
endured it without flinching for half a dozen years in the flower 
of his manhood is a splendid tribute to his courage and virility. 
But inevitably it went far to exhaust even his great physica] 
vitality. And it stamped on his naturally genial and generous, 
if passionate and somewhat haughty mind, a certain note of 
hardness, vindictiveness, ruthlessness, which in his after-years, 
as an English Solicitor-General, sometimes led him to adopt in 
his réle of public prosecutor somewhat of the attitude of a 
stern moral inquisitor seeking vengeance, rather than the 
calm judicial réle which is rightly considered good form on the 
part of prosecuting counsel at the English Bar. 

The storm and stress of Irish covert rebellion once over, 
Epwarp CARSON, who meantime had been called to the 
English Bar and was getting rapidly into note amongst 
solicitors and litigants, turned his attention to a professional 
career on this side of St. George’s Channel. An unique 
opportunity was awaiting him. Sir CaarLes RussELL was 
about to leavé the Bar and presently was to become Lord 
Chief Justice of England. There that great advocate displayed 
at once on the Bench the same determination to dominate 
which was the defect of his great qualities even at the Bar. 
Juries must do his will, his imperious nature demanded. 
Counsel must not attempt to stand between the Bench and the 
jury or remind them that theirs was the duty of deciding the 
verdict, and that they were not to be dictated to by the Bench. 
Counsel who dared to stand up against him were put in their 
places and crushed into submission with an almost brutal 
directness and lack of consideration which put into every 
advocate the fear of crossing this ruthless judicial dictator. 
Even courageous and eloquent masters of the forensic scene, 
like Sir Henry James or Sir Frank Gitt, found after a 
struggle that their weaker wills had to succumb to the 
imperious mood of the judge; they failed to put up any 
effectual fight against his efforts to press his will on the jury. 

But Epwarp Carson, fresh from his Irish fight, was made 
of sterner stuff. Moreover, he had the advantage of a com- 
manding person, a voice of tremendous force and eyes which 
could give back to Lord RussELt or KILLOWEN a glance as 
fierce as his own. He refused to be overawed. He insisted in 
saying what he would to the jury. He interrupted the judge 
in the summing up, despite angry rebukes and even not very 
covert warnings, whenever he considered that his duty to his 
client required it. He met with an unmoved brow the fierce 
telling-off which RussELL was capable of inflicting on anyone 








who dared to defy him; he neither apologised nor defended 
himself, but simply ignored the judicial rebuke and just went 
on with what he meant to say and do. At last RusseLn, who 
feared and respected no other man, learned to hold Carson 
in wholesome awe and even took some trouble to avoid 
collision with so unconquerable a forensic rebel. Perhaps in 
his secret heart, as an Irishman, who shares the Irish tempera- 
ment which combines a love of dictatorship in one’s own person 
with an attitude of revolt against the authority of any other, 
he felt a certain sympathy and admiration for CARson’s 
refusal to bend the knee. At any rate, it got known that 
Carson, alone of the brilliant jury-advocates of his day, could 
stand up successfully to Russet. And sg in every important 
common law case solicitors crowded to his chambers. In 
two or three years he was the most fashionable advocate of the 
day. He had become English Solicitor-General, had entered 
the House of Commons and seemed on a fair route to reach at 
no unduly distant date either Woolsack or Premiership, which- 
ever he might prefer. 

But then in 1910 there came a time of crisis, and with it 
the great moment of Sir Epwarp Carson’s life. Home Rule 
was once more before the Country. It must pass the Commons 
and the Lords could no longer delay it more than a year or two. 
There was but one way of resisting it and saving the Ulster 
Minority from becoming, as they deemed it, hewers of wood 
and drawers of water to an alien race and a hated religion. 
That one way was the perilous part of organized resistance, in a 
word, of rebellion. Such a way was open to a private Conserva- 
tive member, but naturally the leader of one of the great 
English parties, that, too, the party of Civil Order and National 
Discipline, could not take the responsibility of either organizing 
or inciting it. So Carson took up the task. He refused 
to come forward as a nominee for the vacant leadership of the 
Conservative party, which was quite clearly his for the asking ; 
he half forsook the Bar ; he went to Ireland and directed his 
passionate eloquence to the work of preparing the Ulster 
people to do all and dare all rather than pass under the Irish 
flag. In so doing he undoubtedly risked his life as well as 
hindered all his future. For what he did was not distinguish- 
able from treason, call it “contingent treason ” if you will, in 
the eyes of most dispassionate English lawyers. But there are 
times when a patriot must be prepared to risk the danger of the 
scaffold in the interests of his country ; and CARSON was too 
much of a patriot and a true man to hesitate. He went his 
way and almost scornfully challenged his political critics to 
put him in the dock if they could, and if they dared. 
The result was that he saved Ulster from at least the larger 
part of the peril it dreaded. Upon,this highly controversial 
episode in Lord Carson’s career, however, different views will 
be entertained by persons of equal wisdom and capacity to 
frame moral judgment. Therefore we wil] express no opinion 
of our own upon so controversial a theme. 

But before the Liberal Government of the day could be 
taunted Successfully into any overt action against him the 
Great War broke out. Lord Carson’s part in maintaining the 
spirit of the House of Commons and the people in that gigantic 
struggle are so recent and so well known that we need not 
write about them here. Nor need we discuss his subsequent 
action over the Home Rule Act of 1920, to which he assented 
as a compromise, and over the Irish Treaty Act of 1922, to 
which he was unalterably opposed, although, as befitted his 
new judicial character—he was now a law-lord—he confined 
his opposition to the legitimate sphere of hostile speeches in 
the House of Lords. These things are part of the history of 
our own day. 

To sum up, Lord Carson is a grand example of the lawyer 
who finds it possible to pursue a successful career at the Bar, 
advocating the cause of every man who offers him a proper fee 
without regard to the merits of his cause, yet retaining 
unsullied his devotion to public duty, his passionate love of 
justice in national affairs, and his willingness to sacrifice 
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without a moment’s hesitation the prizes of his professional 
career in the interests of what he deems the patriotic service 
demanded of him. Happily such a type of character is by no 
means so rare at the Bar as many cynical critics are rather 
apt to suppose. The same high intellectual qualities, coupled 
with that elusive thing, force of personality, which win success 
in professional practice, are apt to create in their possession 
a certain dignity and elevation of character which save him 
from the meanness that the mere pursuit of money and success 
is apt to engender. Lord Carson has given to the Bar its 
most conspicuous, but by no means its only, exemplar of this 
truth in the twentieth century, and by so doing he has added 
to the lustre and the prestige of the legal profession as a whole. 
LaupATOR TEMPORIS ACTI. 








Liability arising out of Statutory 
Interruption of Highways. 


[.—THE PRINCIPLE OF LIABILITY. 

THERE is a well-authenticated principle of the Common Law 
which not infrequertly comes up for consideration and 
application in that class of highways cases which are concerned 
with “ extraordinary traffic.” It is to the effect that anyone 
who interrupts a highway for reasons of urgent necessity must 
abate the nuisance of obstruction he thus creates at the earliest 
possible moment and at his own expense. In other words, 
there exists, first of all, a way, the user of which is vested in the 
public at large. To obstruct this is a nuisance, and at 
Common Law an indictable offence. The obstructor, however, 
may plead that he was justified in obstructing the highway, 
i.e., that he has been compelled to do so in order either (1) to 
protect his life or property, or (2) to carry out some common 
law duty, or (3) to carry out some statutory duty. But in 
each case he must show, (1) that his interruption was in 
fact necessary, (2) that it was no greater than was reasonably 
necessary, and (3) that he has taken reasonable steps to abate 
the nuisance thus created by him. As thus stated, the principle 
seems eminently fair and a matter of obvious common sense. 

But from this principle another readily emerges. Suppose a 
person is authorised for his own convenience, but not compelled, 
Is he under the same obligation to 


to obstruct a highway. 
This case arises 


abate the nuisance and to restore the way ? 
in actual practice quite frequently where a railway company or 
other statutory undertaker is given voluntary power, but is 
not under compulsion of law, to interrupt a highway by taking 
a line across it or otherwise, purely for the convenience of 
their own undertaking. Incidentally, such a convenience is 
presumably a benefit for the public at large, since statutory 
undertakers get powers only after proving in Parliament or 
before the Board of Trade a preamble showing that their 
undertaking as a whole is necessary for the public interest. 
But in any actual circumstances the benefit of the public is 
too remote for immediate consideration : the convenience and 
utility of the interruption for the profit of the underiakers is 
the visible occasion of the exercise by them of their statutory 
powers. s 

Now, in a very celebrated passage in his judgment in 
Attorney-General v. Great Northern Ry. Co., 1916, 2 A.C. 356, 
at p. 369, Lord HALDANE has stated this principle in a form 
which has become classical. True, the judgment was not that 
of the court as a whole, but on this particular point there was 
no difference of opinion between the majority and the dis- 
senting judge, and the rule as laid down by his lordship has 
been freely quoted as authoritative in many subsequent cases. 
Lord HALDANE put it thus: “The principle is that where 
persons acting under statutory powers conferred on them for 
their own convenience interrupt a highway, they will, unless 
the statute provide otherwise, be presumed to be under an 





obligation to construct such works as will restore to the public 
the use of the highway and to maintain the works at their own 
expense in a condition adequate to the public need. Where, 
under such circumstances, the public road which has been 
interrupted is restored by being carried over a bridge, the 
bridge, and the road which then forms pari of it, must be kept 
up to such a standard as will admit of the public enjoying the 
facilities for ordinary traffic over the road that they would 
have enjoyed if the interruption had not taken place, and if 
the substituted works had not been executed.” The only 
qualification of this lucid statement, necessary to make it 
fairly representative of judicial opinion as found in decided 
cases, consists in expanding the words we have italicised, 
‘unless the statute provides otherwise.” These should be read 
thus: ‘“‘ unless the statute whether expressly or by necessary 
implication provides otherwise”; so Lord ATKINSON suggests 
in the recent House of Lords decision, Attorney-General for 
Ireland v. Lagan Navigation Co., 1924, A.C., at pp. 885-6. 

But this exception, thus expanded, leaves open for con- 
sideration what is the precise principle to be substituted for 
the general rule in the excepted case. This has been stated by 
Lord Dunepin in Sharpness New Docks and Gloucester and 
Birmingham Navigation Co. v. Attorney-General, 1915, A.C. 
654, as being this: if the statute which authorises the works 
interrupting the highway goes on to define what are the rights 
and obligations following from the execution of the statutory 
interruption, it is in the language of the Legislature, and that 
alone, that the rights and obligations of the parties are to be 
found. In other words, the statute substitutes for the 
common law juristic situation a new juristic situation in 
which rights, wrongs and remedies are somewhat different from 
what they would have been but for the statutory enactment of 
these substituted provisions. 

Il.—Tue EXTent OF THE SUBSTITUTED STATUTORY 
LIABILITY. 

Once it is conceded that the liability to restore an inter- 
rupted highway, imposed by statute upon an undertaker, must 
normally be found in the implications of the statute rather 
than in a rigorous application of common law principles, such 
as the duty to abate a nuisance just discussed, a great deal of 
mist and fog which hung around the discussion of decided 
cases is at once cleared away. It becomes obvious that 
usually one must disregard the common law rule and look 
merely to the language of the statute, coupled with its general 
purpose, scope and provisions, to find out the extent of the 
duty cast on the statutory actor who is privileged to commit a 
nuisance. But a certain difficulty not unnaturally arises in 
ascertafning precisely what the statute has in fact done in 
the way of substituting a new liability for the old one. 

Bearing this in mind, the student anxious to understand 
this important rule naturally turns to the three leading cases 
recently decided on it. These are the Sharpness Case, supra, 
Pickford’s Case, 1916, 2 A.C. 356, and the Lagan Navigation 
Case, supra, which was decided only last year by the House of 
Lords. In each of these cases it is interesting to note the way 
in which the final tribunal of appeal has applied the rule. 

In the Sharpness Case, supra, a canal company were 
empowered under a statute of 1912 to construct a canal. 
They were required to make and from time to time maintain 
and support such bridges and the like as certain Commissioners 
should determine. It was expressly enacted that the company 
should not make the said canal “ . . . across any common 
highway until they shall . . . have made and perfected 
such bridges . across such highway ... and of such 
dimensions, and in such manner, as the said Commissioners 
shall adjudge proper; and all such . . . bridges . . . to be 
made shall, from time to time, be supported, maintained and 
kept in sufficient repair by the company.” 

The company duly made a bridge to the satisfaction of the 
Commissioners of the year 1812. But a century later it was 
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not unnaturally found that the bridge thus made was no 
longer equal to the task of carrying over even the ordinary 
traffic which would have existed as the result of the conversion 
of the neighbourhood from rural to suburban, supposing one 
leaves entirely out of account the coming into existence of 
such modern monstrosities as chars-a-bancs and traction 
engines, undreamed of in the parliamentary philosophy of 
1812. That being so, much argument was wasted in trying to 
distinguish between “ ordinary ” and “ extraordinary ”’ traffic, 
and in trying to define the character of the former as it would 
aave been under the natural growth of a century as distin- 
guished from the novel forms of traffic. But the House of 
Lords disposed of such argument by the simple* device of 
saying that the statute (1) had imposed an obligation on the 
company to construct a particular bridge in 1812 and to 
maintain that bridge thereafter ; (2) that maintenance of an 
existing bridge in necessary repair is a quite different and 
apparent principle to that of reconstructing the bridge from 
time to time to suit new increases of traffic ; and that (3) since 
the bridge has been constructed as required and approved by 
the persone designate by the legislature to approve it, namely, 
the Commissioners appointed in 1812, it was not possible to 
argue that any further liability of a different and heavier kind 
rested at common law on the undertakers which must still be 
fulfilled. In this simple way the House got rid of the whole 
difficulty and refused to permit the proposed extension of 
liability to be read into the language of the statute. 

In Pickford’s Case, supra, very similar facts existed and a 
similar rule of construction was applied. Here the bridge 
was constructed by a railway company, in their character of 
a statutory undertaker, in exercise of their compulsory powers 
under their private Act. These are subject, of course, to the 
obligations imposed on statutory undertakers so exercising 
powers by s. 46 of the Railway Clauses Consolidation Act, 1845. 
That section provides that if a line of railway cross any 
turnpike road or public highway, then the road may be 
“carried over the railway . . . by means of a bridge, of the 
height and width and with the ascent or descent by this or 
tie special Act in that behalf provided ; and such bridge . 
shall be executed and at all times thereafter maintained at the 
expense of the company.” A bridge in these circumstances 
had been duly and properly constructed in compliance with 
the conditions prescribed by the private Act between 1862 and 
1867. It was no longer adequate to modern traffic, and an 
attempt was made to impose on the undertakers liability to 
make it fit for normal, as opposed to extraordinary, modern 
traffic on the highway crossing the bridge. Here, again, the 
House of Lords took the simple view that the statutory obliga- 
tion was the only one now resting on the company, that this 
obligation had been duly fulfilled as prescribed by the statute 
and the special Act, and that therefore it could not now be 
extended by reading into it a common law principle which, 
by clear implication, the statute had excluded. 

Ill.—Tue Rute 1n Lagans’ Case. 

In Lagans’ Case, supra, the same general principles were 
applied, but the construction of the statutory substitute for 
the common law principle was not so obvious as in the other 
two cases. In fact, Lord BLANESBURGH dissented from the 
majority, consisting of Lords Fintay, ATKINSON, SUMNER, 
and DARLING, not on the nature of the principle—he agreed 
with them on that—but upon the proper mode of construing 
the special Act of the undertakers. Here, by a special Act 
passed in 1843, a canal company was created to take over and 
manage an Irish canal. The undertaking included a bridge 
constructed before the passing of the Act to carry a public road 
over the canal. This bridge had since been maintained by 
the company in a state of repair sufficient for the ordinary 
traffic of the district as it had been at the passing of the Act 
in 1843, but far from sufficient for its present needs. One of 
the retaining walls of the bridge collapsed as the result of 
increased modern traffic ; the district road authority made 





the wall good ; and they now claimed to recover the expenses 
from the undertakers on the strength of the common law 
principle just enunciated. At first sight it certainly rather 
looks as if the common law principle ought to be applicable 
in such a case as this, for the bridge was already in existence 
before the undertakers were authorised by statute to take it 
over and maintain it. Obviously, difference of view as to the 
interpretation of the relevant statute law in such a set of 
circumstances are quite reasonable and natural. 

Looking, then, at the special Act in order to ascertain 
whether or not it contains the cancellatioa of the common law 
liability, through necessary implication, by substitution of 
new statutory obligations, one finds just this: The company, 
at all times during the continuance of the Act, is directed by 
s. 62 to maintain and keep the navigation, and all bridges, 
sluices, drains, locks, weirs, banks, dams, roads, towing-paths, 
and other ways belonging thereto, and all works, bridges, 
viaducts, preservation, retaining and other walls, fences and 
embankments upon or connected with all county or other 
roads made and constructed by the company, and all works 
to be thereafter executed for the improvement thereof, “in 
good and substantial and serviceable repair, and in an efficient 
state for all the purposes thereof, and of the traffic on the same 
respectively.” The Act also went on to provide that these 
works, improvements and repairs should be executed to the 
satisfaction of the Commissioner of Public Works in Ireland. 

It certainly rather looks as if a new liability here substituted 
for the common law liability was itself of a continuous and 
progressive kind. The bridge is in existence when the under- 
takers are given their powers over the canal. There is no 
date at which it is to be reconstructed in such a way as to 
satisfy some special persone designate. On the contrary, it is 
to be continuously maintained in such repair as to satisfy a 
body whose members have a continuous existence. For those 
reasons Lord BLANEsBURGH felt bound to distinguish the case 
from the Sharpness Case and Pickford’s Case, whereby, as we 
have just seen, a new liability to be performed at a fixed date 
once for all is substituted for the old one. But although the 
new liability in Lagans’ Case is a continuous state of repairing 
a pre-existing bridge, the principle really is the same. The 
bridge had already been constructed when taken over in a 
certain form ; this form must be deemed to be accepted by 
the statute as sufficient, just as if it had been passed by a body 
of Commissioners. The liability, then, is merely to maintain 
this bridge up to its standard at the date when the statutory 
novation took place, namely, 1843, when the bridge was taken 
over. Such was the view taken by the majority of the House of 
Lords. Not without some hesitation, for Lord BLANESBURGH’S 
argument is very strong indeed, we are inclined to think that 
the decision is not only binding law, but also the correct 


inference to be drawn from the facts. 
PoNTIFEX. 








The Quinquennial Valuation and 
the Rent Restrictions Acts. 


Some discussion has recently taken place in the Press as to the 
probability or otherwise of ratepayers finding their assessments 
materially increased after the forthcoming quinquennial 
valuation in the Metropolis, and particularly as to the relevance 
of the Rent Restrictions Acts, and the increases ot rent per- 
mitted thereunder in respect of properties to which those Acts 
apply. 

It has been foreboded in some quarters that assessment 
committees, observing that a landlord is permitted by those 
Acts to increase the rent of houses in certain cases by 40 per 
cent., may make a corresponding increase in assessments, 
and that proposition has led to considerable argument, it being 
pointed out, inter alia, that 25 per cent. of that 40 per cent. 
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increase is allowed to landlords only where they are responsible 
for the whole of the repairs, and may reasonably be supposed 
to be a compensation tor the greatly increased cost of repair 
In recent years. 

[t appears, however, when the law upon this question is 
examined more closely, that much of thisargument is irrelevant. 
For the House of Lords in The Assessment Committee of the 
Metropol tan Borough of Poplar v. Roberts, 1922, 2 A.C. 93; 
66 Sox. J. 386, have already laid down that in arriving at the 
valuation for the purposes of the Valuation (Metropolis) Act, 
1869, of a hereditament to which the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920 [and presumably 
the same considerations still apply under the combined Acts], 
applies, the maximum gross value to be assigned to that heredit- 
ament is not limited to the standard rent of the hereditament 
together with the additions thereto permitted by the Rent 
Act, and further, that that Act is not to be taken into account 
in determining the valuation for rating purposes of the 


heredi aments to which it applies. 


Lord Buckmaster thus formulated the contention which 
he adopted: ‘“ The underlying principle of the Metropolitan 
Rating Act of 1869 is that the value of the hereditament to 
the occ uplel should be the basis of assessment to the rates, 


and that there should be equality as between each occupier 
holding similar property, so that the burden of local taxation 
may be distributed and borne.” Then, having 
referred to the definition of gross value in the statute as “ the 
tenant might reasonably be expected, 


equi al ly 


annual rent which 
taking one year with another, to pay fora herediiament on the 
assumption that he undertook to pay rates, taxes and tithe, 
and the landlord undertook the cost of repairs and insurance,” 
that the tenant referred to is an imaginary 


he points out 
person, and that the actual rent paid is no criterion unless 


indeed it happens to be the rent that the imaginary tenant 
migh reasonably be expected to pay in the circumstances 


mentioned in the seciion ** So far as the 
occupier is concerned, the provisions of the Rent Restriction 
Act have not in any way made his eceupation less beneficial. 
It is the landlord who is affected, and he, as landlord, is not 
the subject of assessment, nor can his interest in the property 
be considered for the purpose of determining what that assess- 
ment should be In my opinion, the rent that the tenant 
might reasonably be expected to pay is the rent which, apart 
from all conditions aflecting or limiting its receipt in the hands 
of the landlord, would be regarded as a reasonable rent for 
the tenant who occupied under the conditions which the 


He then proceeds : 


statute of 1869 imposes, 

Lord ATKINSON likewise , * What the ratepayer is, 
under both the Act of 1836 and that of 1869, rated in respect 
of is decided by many cases in this House to be the beneficial 
occupation of a hereditament. And if he is in enjoyment 
of this species of occupation, he must be rated, even though 
he should not be a tenant of the hereditament, and though no 
, and though no rent is 


Says: 


person could be made the tenant of 1 
Ol could be ret eived in respect of .”” 
The same learned law lord makes it quite clear that it is not 
only that the Rent Act does not limit the amount of the assess- 
ment, but that it is altogether irrelevant for the purpose of 
arriving at it. Hesays: ‘I come to this conclusion ”’ (i.e., 
that the statute did not prevent the assessment committee in 
that case from assessing the pariicular premises at a sum in 
excess of the standard rent and the permitted increases) “ on 
the broad ground that this temporary statute of 1920 . 
dealing only with one class of hereditament, dwelling-houses, 
, and was not, intended to be a Valuation Act interfering 
with the system of valuation set up by the Valuation of the 
Metropolis Act of 1869, which is practically identical in its 
terms with those of the Parochial Assessments Act of 1836. 
Its title reveals its true object Its fuller ti‘le is ‘ An 
Act to Consolidate and Amend the Law,’ not with respect to 
‘with respect to the increase of rent 


valuation or rating, but 





and recovery of possession of premises in certain cases, and 
the increase of the rate of interest on, and the calling in of 
securities on such premises,’ and for other purposes. These 
are the things which are alone within its scope and reach.” 
The propriety of this decision is well exemplified if, having 
in mind the purposes of the Valuation Act as laid down by 
Lord BUCKMASTER, one assumes that of two semi-detached 
houses the landlord had vacant possession of one last year 
and re-let it. That house no longer being within the Rent 
Acts by virtue of s. 2 (1) of the 1923 Rent Act, the landlord 
could obtain its full market value. In respect of the other the 
rent he cquid receive would coniinue to be restricted. Were 
it not for this decision, the tenant of the protected house would 
be assessed at one sum, the tenant of the other house at 
another, and that could scarcely be considered an equitable 
distribution of local taxation. 
ARCHIBALD SAFFORD. 








Readings of the Statutes. 


The Conveyancing (Scotland) Act, 1924: 
14 & 15 Geo. 5, c. 21. 
1.—Tue Lanp Laws or Scoruanp. 
One of the most important statutes enacted by the short- 
lived Parliament of 1924 is the Conveyancing (Scotland) Act, 
1924, which has introduced a number of simplifications into 
the system of conveyancing which is usual north of the 
Tweed. Just as Scots Law differs from the Common Law of 
England, so the Scots system of conveyancing is very unlike 
the English. But English lawyers constantly find themselves 
under the necessity of perusing Scots deeds for purposes 
arising out of English wills and settlements or in probate, 
administration and succession duty cases. Some rough 
notion of the merest outlines of the Scots conveyancing system 
is therefore a desideratum for even the English practitioner. 
The enactment of the new Scots Conveyancing Act affords us 
a convenient opportunity of adverting briefly to this 
important subject-matter, without importing too much 
extraneous law into the columns of THE Souicrrors’ JouRNAL. 
It is proposed, therefore, in this short series of “‘ Readings” 
on that Scots statute, to adopt the following scheme : first, 
to outline very shortly the main features of the Scots Land 
Laws; then to outline equally briefly the salient character- 
istics of the Scots system of conveyancing, and lastly to 
summatize succinctly the provisions of the statute. In this 
first ariicle we have borrowed a good deal from a series 
of articles on the Scots Legal System as a whole which 
appeared in THE Soticirors’ JouRNAL in 1921. 
Tue Fevpat Basis or Scots Lanp Law. 

The first salient characteristic of the land laws of Scotland 
is that they are a blend of the feudal and allodial systems in a 
way very strange to an Englishman. The King is Lord 
Paramount in Scotland, as in England. Feudal tenures of all 
kinds, mostly modified by the Scots Real Property and Con- 
veyancing Acts, exist in Scotland. But only corporeal 
hereditaments are affected to any appreciable extent by the 
feudal system. The moment we turn to incorporeal heredita- 
ments, ¢.g., easements and profits-a-prendre, we find these 
terms unknown to Scots Law. Their place is taken by 
servitudes, the Roman Law thereon being, With one or two 
trifling modifications, the law of Scotland. Leaseholds, 
again, are derived from the servitude of Emphyteusis in Roman 
Law. Statutes of Limitation are replaced by Roman Law rules 
(modified by statutes) of positive and negative prescription. 
In fact, the whole law of what in England are called incorporeal 
hereditaments is very much simpler in Scotland, being in 
substance pure Roman Law. 
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Real and Personal Property are known in Scotland as 
“heritable” and “moveable’’ property. The former is 
vested in the King as possessed of the Paramount Title. But 
the land is praciically everywhere divided into ‘ Baronies,”’ 
which correspond roughly to the English Manor, the owner 
of which possesses the nearest equivalent to an English estate 
in fee simple. His interest in the land is known as the 
Dominium Immane, and he is the ** Dominus.” The King’s 
rights are “ Royalies.”” But the Dominium thus held in fee 
is nearly always granied out on feudal tenure by a document 
known as a “ feu-charter ” to a tenant who holds in perpetuity, 
and is known as the “ feuar ”’ or * proprietor.” His perpetual 
interest in the land, also equivalent to an English fee, is known 
as the “ Dominum Utile” or “ feu.” But it is held subject 
to (1) the payment of feu-duty (Scotice, solvere canonem) ; 
(2) the performance of various obligations created by the 
Feu-Charter, but now everywhere either a matter of common 
form or regulated by statute ; and (3) liability to forfeiture for 
breach of any of these obligations or for non-payment of 
feu-duty. A forfeiture is known as an “‘irritancy” in 
Scotland, and forfeiture for non-payment of feu-duty is called 
the “irritancy 0b non solutum canonem,” one of the mosi 
familiar forms of Scots actions. 

Tue Feu AND THE Fevar. 

The feuar, in his turn, can and very often does, sub-infeudate 
his land. He grants it by feu-charter to a sub-feuar, who 
likewise has an estate in perpetuity, and is known as the 
“proprietor.” “This process may go on through many 
successive sub-infeudators. Thus, A may hold the “Dominium 
Immane”’; B may hold of A by feu-charter in perpetuity ; 
CofB; DofC, and so on, until we come to X, who is the actual 
freeholder, as we should say in England. X is alone called 
the “proprietor.” All the others, from X’s immediate 


ee 


“dominus” through D, C and B, up te A, are called 
“ superiors "’ and are said to possess “ superiorities ’’ in the 


land. Each of all these numerous parties has an estate in fee, 
in perpetuity, and in the nature of heritable property. In the 
ald days, before 1832, when the franchise in the counties 
was that of the “ feuars ”’ or “ propriétors "—the analogues 
of the English forty-shillings freeholders—the Scots system 
of conveyancing was eagerly used by the great Whig and 
Tory peers to create voters. A piece of land in a county 
constituency would be “split up,” by means of successive 
sub-infeudations, into hundreds of sub-feus, each of which 
conferred a vote on the “ superior ”’ as well as on the ultimate 
“proprietor.” The creation of “splits” as they were 
familiarly known, in the simplest, cheapest, and most con- 
venient way, was almost the leading art in Scots con- 
veyancing until quite recent times, for the reason just stated. 
LEASEHOLDS AND GRoUND ANNUALS. 


Now, what of leaseholds, which in English Law are chattels 
real but personal property? In English Law we know of 
terms for years, of yearly and other periodic tenancies, and 
of tenancies at will and on sufferance. Scots Law does 
not know of these distinctions, though it has their equivalents. 
But Scots tenancies, short of the “feu,” a perpetual estate 
in fee which we have just described, fall into two main kinds 
one derived from the Roman servitude of Emphyteusis, and 
the other from the Roman “contract re” of Pignus. We 
may call these roughly the equivalents of the English “* lease ” 
and “ tenancy agreement.” The one is essentially a servitude, 
1.€., a jus in re aliena, whereas the latter is a mere contractual! 
right—as the English “ term ”’ in its origin was—and like the 
English term it came to confer possession. But in Scotland 
the English system of long leases, whether for building or for 
other purposes, although occasionally found, is practically 
unknown. The lease for 99 or 999 years is replaced by a 
“ feu-charter ’’ conferring a feu in perpetuity hinged round by 
conditions, positive and negative, breach of which amounts 
to an “‘irritancy ” and involves forfeiture. 


‘ 


Tue Unuimirep Ricur or Sus-Inreupation. 

From what has been said above, two points will have 
occurred at once to the conveyancer. How was this con- 
tinuous sub-infeudation possible in Scotland ? And to what 
extent did the feuar possess a power to tie up his “ superiority ” 
or “ proprietorship,” as the case might be, by means of an 
entail? The answer is simple: Scotland knew no statutes 
corresponding to Quia Emptores or to De Donis Conditionalibus. 
The result is that sub-infeudation was possible to a perfectly 
unlimited extent. It was also possible to entail land in 
certain customary ways, and the Common Law never discovered 
any real method of barring entails. And a perpetual entail 
can still be created in Scotland. Entails, however, have been 
partially regulated by statute from time to time, and it is 
possible to break an entail and re-entail the property, subject 
to a “ bond and disposition in security ’”’—Anglice “mortgage” 
—in favour of the tenant for life. In a celebrated case this 
arrangement was used to escape some of the burden of the 
death duties, until a provision of the Finance Acts prevented 
that method of evasion. But the technicalities of Scottish 
eniails would obviously take up too much of our space, and 
cannot be further discussed here. Rankine’s “ Land Owner- 
ship ” in Scots Law will be found a readable and instructive 
treatise for those who desire more information on this subject. 

THe Fev Cuarter. 

The central document in Scots conveyancing is the “ feu- 
charter.” A feuis granted by means of three “ acts of party ” 
and “‘ events in the law.” The first is the drawing up of the 
feu-charter, which is divided into parts very similar to those of 
an English grant. This is followed by “livery of sasine ” 
(the equivalent of seisin in English Law), now a mere formality. 
Then comes the ‘“‘ instrument of sasine,”’ which is a notarial 
act, drawn up and attested by a notary public to the effect 
that there has been due “livery of sasine”’ and execution 
of the charter. Then the “ feu-charter ” and the “ instrument 
of sasine ” are taken to the Register of Sasines and there duly 
entered. Until this is done, the deed is not valid as against 
a subsequent deed conveying the same property, in favour 
of a party who has not been guilty of fraud or breach of trust. 
This requires some brief description of the Scots system of 
Registration. 

REGISTRATION 1N SCOTLAND. 

Registration in Scotland came into existence, as has been 
previously shown in the Souicrrors’ JourNaL after the Revolu- 
tion of 1689. It was devised by nobles and their law-agents 
as a practical means of protecting titles in a country where 
the muniments and records of titlg were exceedingly liable to 
disappear in the course of raids, rebellions and civil wars, 
not to speak of inter-clan feuds. The resultant system bears 
no resemblance whatever to the system of registration as 
understood in England and those colonies which have adopted 
it. In fact, it was not registration of title at all. It is 
merely a system of registering deeds. Once the deed is on 
the register, any prospective purchaser or mortgagee can 
inspect the register and get an abstract of title and the docu- 
ments supporting it without any omissions whatever, for docu- 
ments not registered are non-existent, so far as he is concerned. 
But he cannot learn from a registry what title the vendor or 
mortgagor possesses. That he must himself ascertain by 
perusing the documents and discovering their legal effect. 
So that the services of a lawyer, so far from being dispensed 
with, are as necessary in Scotland as in England. And the 
fact that every document on the register may affect the title 
makes investigation of title a longer, though a simpler, task 
than in England. In fact, the Scots system prevents frauds 
and makes for security and simplicity, but not for dispatch 
or cheapness ; nor doesit help the layman to dispense with the 
services of a law-agent. For that reason, advanced reformers 
in Scotland, like their analogues in England, condemn it and 
advocate itsreplacement bya system of “ Registrationof Title.” 
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There are two main sets of“ registers of sasine ’’ in Scotland. 
The chief one, at Edinburgh, contains the register of all deeds 
affecting land in any county of Scotland. But each borough 
has its own separate burgh register, affecting all lands inside 
the borough, so that the investigation of a borough title can 
be done locally, whereas that of a county must be done in 
Edinburgh. Incidentally, the extension of a burgh by a 
private Act of Parliament creates difficulty and confusion 
as to the locale of the register in which a deed must be entered ; 
and this is a familiar objection on the part of busy local 
extensions. They are, perhaps in 


practitioners to such 
1 ® J 
much less frequent in Scotland 


consequence of this obstac le, 
than in England. 
SCOTLAND. 


Minor Systems or Lanp Law In 


In conclusion, just a word should be said about variations 
of the normal system of land-tenure in Scotland. One great 
variation is found in the Orkneys and Shetlands, once a 
Danish possession, in which the system of “‘ Uda Tenure ”’ 
prevails. This is practically allodial tenure, the paramountcy 
of the Royal Title being absent, and has several features 
derived partly from Scandinavian and partly from Roman 
Law. The other variation, now a mere matter of historical 
interest, was the communal tenure. 

Rusric. 
(To be continued.) 





Res Judicate. 


Trading Concerns for Income Tax Purposes. 
(Brighton College v. Marriott (Lnspector of Taxes), 
W.N. 327; C.A. Burt (Inspector of Taxes) V. Daniels, 

W.N. 328; C.A.) 

The two cases quoted above are interesting to the revenue 
practiuioner because in one the Court of Appeal, reversing 
the decision of so experienced a revenue law judge as Mr. 
Jus.ice Rowlatt, extended very considerably the class of 
concerns which are treaied as “ trading concerns ” chargeable 
to income tax in respect of their profits under sched. D, 
Income Tax Act, 1918. The first case was that of a public 
school which claimed to be wholly exempt from income tax 
on the ground that it was an “ educational establishment,” 
the proprieiors of which received no dividends, and therefore 
a “chariiable trust” within the meaning of s. 30 (1) (ce) 
of the Finance Act, 1921, exempted as such from income tax 
on the principle laid down in La parte Shaftesbury Homes 
and Arethusa Training Ship, 1923, 1 K.B. 303. The second 
case was chat of potato-merchants in London who (1) owned 
land on which they grew potatoes, (2) hired land under ordinary 
tenancy agreements for the same purpose, and (3) grew 
potatoes under special agreements on farms not owned or 
occupied by themselves. The short point was whether this 
part of their enterprise should be assessable under sched. B, 
as occupation of land, or under sched. D, as profits made by 
a “ trading concern.”’ 

The case of Brighton College is a very interesting one. 
The college is the property of a joint-stock company which, 
however, does not exist for the purpose of earning dividends 
for shareholders; its main purpose is to provide public 
school education at suitable fees so the dependents of share- 
holders and others of similar educational needs. The college 
held certain lands and endowments, but in respect of these 
—admittedly “ charitable trusts ’’—it was not charged “with 
tax by the Crown. Apart altogether from those endowments, 
however, its fees were such as to cover all the expenses of 
education at the school and leave a small annual surplus ; 
this was not distributed, but carried to reserve funds, and 
used to pay off mortgages and capital charges. The question 
was whether this surplus of fees over expenses was the profit 


1924, 
1924, 


of a “trading concern” and assessable as such under sched. D. 
It is clear that an educational establishment carried on for 
private profit by its proprietors is chargable to income tax ; 
the same is true of any charity which in fact is carried on 
so as to earn profits : Coman v. Rotunda Hospital, 1921, A.C.1. 
A public or other endowed school, if its expenses exceed fees, 
and a surplus is only created out of endowment—income and 
public grants—has no profits, and therefore is not chargeable 
to income-iax. But a school which in fact makes profits, 
independently of its grants and endowments, out of fees 
paid by parents, is a profit-making concern, carrying on ihe 
trade of providing education for reward. The Court ot 
Appeal, therefore, held that Brighton College must be assessed 
to income tax on the surplus of fees. 

In the potato-growing case beth Mr. Justice Rowlatt 
and the Court of Appeal took the same view. They held 
ihat the merchants in question had the beneficial use of all 
the three kinds of lands referred to above, and therefore must 
be deemed to be occupiers of the land for agricultural purposes. 
That being so, they are assessable under sched. B, not D. 


Composite Schemes tor Reduction of Capital. 
(In re Odham’s Press, Ltd., 1925, W.N. 10.) 

Under s. 120 of the Companies (Consolidation) Act, 1908, it 
is scarcely necessary to remind the reader, the capital of a 
company can be reduced in a proper case with the sanction 
of the court. Schemes for such reduction, as a rule, must be 
arrangements between the company and the various classes of 
shareholders ; a scheme which is really only a bargain between 
some individual shareholders and others, who use their voting 
power to get the scheme carried, is not one which can be 
sanctioned under the Act. Sometimes, however, it is rather 
difficult at first sight to say whether or not a proposed scheme 
comes within the purpose of s. 120; there are many border- 





line cases. 

An interesting illustration of the principles at issue is 
afforded by a case which came before Mr. Justice Eve towards 
the end of last term: In re Odham’s Press, Ltd., supra. Here 
the company was incorporated in 1920. Its capital consisted 
of £1,500,000 in £1 shares. Of these (1) 525,000 were 8 per 
cent. cumulative preference shares (506,257 of these being 
issued); (2) 225,000 were 10 per cent. cumulative “ A Z 
preference shares (all issued) ; and (3) 750,000 ordinary shares 
(522,180 issued). The 8 per cent. preference shares had also 
a preference in winding up for the amount, not only of shares, 
but also of arrears of dividend. The “A” shares were 
postponed to the 8 per cent., but took priority of the ordinary 
shares, With similar advantages in respect of shares and 
arrears. The articles of association expressly provided that 
any reduction of capital was to fall on the ordinary shares. 
In the events that happened there arose a heavy capital 
expenditure to replace lost capital assets and dividends were 
in arrears. The directors, therefore, arranged a scheme of 
reduction which, inter alia, not osly reduced the ordinary 
capital, but also the dividend rates payable on the two sets of 
preference shares from 8 to 6 and from 10 to 8 per cent. 
respectively. These arrangements were carried by the 
required majorities of all classes of shareholders at the 
necessary meetings; but some of the dissenting preference 
shareholders objected to the judicial sanction of the scheme 
on the ground that it was in breach of the provision in the 
articles, just referred to, which declared that all reductions 
of capital were to fall on the ordinary shares. 

The learned judge, however, considered that a scheme of 
this kind was clearly within the scope of s. 120, being essentially 
an arrangement for the benefit of all the shareholders and 
therefore for the benefit of the company as a whole within the 
requirement of the Act: In re Guardian Assurance Co., 1917, 
1 Ch. 436. The objection on the ground that such a reduction 
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any except the ordinary capital did not impress him, since the 
provision in the articles could be waived by the preference 
shareholders in whose favour it was made. And, in any case, 
reduction of dividends from 8 and 10 to 6 and 8 per cent. is not 
technically a reduction of capital but merely of income. He 
therefore held that he was at liberty to sanction the scheme. 


Jurisdiction to Appoint a Receiver as Manager. 
(Stanfield v. Gibbon, 1925, 1 W.N. 11.) 

An interesting point, of which at the moment we can only 
give a brief notice, arose in Stanfield v. Gibbon, supra, before 
Mr. Justice P. O. Lawrence. Here disputes between the 
directors of a company had led to the dereliction of the manage- 
ment of the company’s affairs. A bank having a mortgage 
on the company’s assets took foreclosure proceedings and a 
receiver was appointed. One of the directors asked that this 
receiver should also be appointed manager, i.¢., to carry on 
the business and, notwithstanding conflicting dicta in a number 
of cases, the learned judge held that he had power to so appoint 
the receiver in the special circumstances. 

Amicus, CURIAE. 








A Conveyancer’s Diary. 
y 5 


What appears to be a very unusual order was made by 

Mr. Juscice HoRRIDGE on a recent action 
Appointment before the Probate Division : In re Griffin ; 
of Administra- Griffin v. Ackroyd, 1925, W.N. 14. A 
trix Pendente testator who died in August, 1924, had left 
Lite. a will dated August, 1922, in which his wife 

was appointed residuary legatee. Shortly 
after executing this will the testator became incapable of 
managing his own affairs. In June, 1923, an order“in lunacy 
was made appointing his wife receiver of his estate with power 
to carry on his business ; and in those capacities she acted 
until his death. Thereafter she proceeded to prove his will in 
solemn form, citing as defendant the testator’s daughter, who 
disputed the will of August, 1922, and propounded an earlier 
will. The widow moved in the action for an order appointing 
her administratriz pendente lite, with authority to carry on the 
testator’s business, and offered to serve without remuneration, 
but this application was opposed by the defendant. 

Obviously in-such a case the widow, since she had actually 
been managing the business for a twelvemonth and more, was 
primé facie the most sui.able person to continue in the manage- 
ment, provided no other objection existed. But the usual 
practice of the Probate Division has always been understood 
to be that a party in the action is not appointed administrator 
pendente lite unless all the other parties consent : Tristram 
and Coote’s Probate Practice, 15th ed., 335; De Chatelain v. 
Pontig<wy, 1858, 1 Sw. & Tr. 34. It was stated at the hearing 
thai unreported cases had occurred in which this practice had 
not been followed, a party having been appointed without 
first obtaining the consent of all the others. But such an 
appointment, if not specifically opposed, might easily have 
been made more than once per incuriam in a busy court like 
the Probate, Divorce and Admiralty Division, where the trial 
judge has very frequently been one lent from another division 
who has had no previous experience of probate practice. 
Therefore unreporied and unargued precedents of this kind 
do not necessarily carry a great deal of weight. 

This objection was actually taken at the hearing of the 
widow’s motion by counsel for the defendant daughter, who 
quoted the relevant text-book and case-law authority ; but 
Mr. Jusiice Horriper did not see his way to accept the 
generally entertained view as to this limitation on appoint- 
ment. He held that in a proper case, notwithstanding opposi- 
tion of a defendant, the plaintiff may be appointed adminis- 
trator pendente lite if the court deems him or her to be the 





most suiiable person. There being then, in his opinion, no 

absolute bar to such an appointment, it was clear that 

the present case was one eminently suitable for the 

exercise of his discreiion by the judge, and he made the 

order as prayed for. 

Since Succession Duties are by most systems of law imposed 
on property actually situated within the 


Succession territory of the Government which levies 
Duty: Locale the tax, and not on a deceased person 
of Shares. domiciled within its jurisdiction, it is often 


a matter of importance to asceriain the 
precise locality in which property is deemed to be situated 
for purposes of law. In the case of immovable or real property, 
of course, the question can hardly arise. The same applies to 
chattels real. It also applies, with perhaps an occasional 
doubtful case, to physical goods and chattels. But when one 
arrives at intangible personal property, such as choses-in-action 
ot all kinds, whether shares or securities or bills of exchange 
or cheques and promissory notes, to quote only a few varieties, 
grave difficulty often arises in saying where precisely the 
property is situated. A very recent decision of the Judicial 
Committee is here quite interesting: Brassard v. Smith, 1925, 
W.N. 7. 

In this case one Wiley Smith died intestate in 1916, 
domiciled in the province of Nova Scotia, Canada. The 
Probate Court of that Province duly appointed administrators 
of his estate. Amongst his estate were some shares in the 
Royal Bank of Canada. The head office of this bank is in 
Montreal, the capital of the Province of Quebec ; but, by the 
Dominion Bank Act, s. 43 (4), the bank has power to open 
branches in other provinces “at which shareholders 
resident within the Province, shall be registered and at which, 
and not elsewhere . . . such shares may be validly transferred.” 
The deceased was registered as a shareholder at the Halifax 
Branch of the bank in Nova Scotia, which, therefore, under the 
Dominion Act, as just quoted, was the only place where his 
shares could be validly transferred. In these circumstances 
the administrators claimed that the shares were personal 
property “actually situated’’ within Nova Scotia, where 
alone they could be transferred ; but the collector of taxes 
in the Province of Quebec sued in the Quebee King’s Bench 
Court, claiming that the property was “actually situated ” 
in Quebec, and therefore liable to succession duties in that 
province under the Quebec Succession Duty Act, which 
imposes succession duty upon property “actually situated 
within the Province.” 

The question is an interesting one, and cannot be said to be 
free from doubt inasmuch as the King’s Bench of Quebec took 
a view opposite to that taken on appeal both by the Canadian 
Supreme Court and by the Privy Council. But the settled 
test in this class of cases is the situs of the place where the 
shares can be effectually dealt with: Attorney-General v. 
Higgins, 1857, 2 H. & N. 339, and Attorney-General v. Sudeley, 
1896, 1 Q.B. 354. Applying this test, it seems clear that the 
place in question was the Halifax Branch, which kept the 
share register, and not the bank headquarters in Montreal. 
That being so, the situs of the place of effective management 
is Halifax, in Nova Scotia. It follows that the property 
is actually situated in that province, and not in Quebec, 
and therefore not subject to succession duty in the latter 
province. 

A correspondent for whose letter we are indebted, complains 

that THE Soxicirors’ JouRNAL has seemed 
The Law of Pro- unduly anxious for a long time past to 
perty Act, 1922. ‘force the Birkenhead Act ”’ on solicitors. 

May we venture to say that this quite 
misconceives the situation ? The trouble is that, whether we 
like or not, the Birkenhead Act duly passed into law three 
years ago, and is only held in saspension until Ist January, 
1926, by a temporary postponing Act which Parliament was 
by no means anxious to pass. The Act was not postponed 
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for the convenience of lawyers, but in order to get through the 
Consolidating Bills which last year were taken through the 
House of Lords. The same result is bound to follow this 
year, and the Birkenhead Act will certainly become law at a 
very early date, even if Parliament does consent to grant a 
further moratorium beyond the end of 1925. There is certainly 
no prospect whatever of the Act being repealed. Since this 
is so, surely there is no use dwelling in a fool’s paradise and 
hoping that the Act will “* somehow or other ” never come into 
force. The better plan, surely, is to swallow our dose, however 
little we like it, and proceed to master the new law so speedily 
as our opportunities for leisure permit. 
MorrMAIN. 








Scintillae Juris. 


The somewhat subtle distinction between *‘* Conditions ”’ 

and ‘“ Warranties’ which is found in our 
Conditions and law of contract. is one of the constant 
Warranties in = stumbling-blocks before the unwary practi- 
Contracts of tioner dealing with a contract of sale. It 
Sale. is increased by the well-known but unfor- 

tunate slip of the legislature which led to 
the indiscriminate use of these phrases in the Sale of Goods 
Act, 1873, each being occasionally used wliere the other is 
‘condition > in a contract, 


meant. For the essence of a 
whether a condition precedent, or a condition subsequent, or a 
concurrent condition, or a fundamental condition, is always 
that it is an essential term of the contract as distinguished 
from a mere collateral stipulation. A ‘‘ warranty,’ on the 
other hand, is only properly used as the name for a collateral 
or subsidiary stipulation, which does not go to the root of the 
contractual obligation, so that breach of such a warranty does 
not destroy the purpose of the contract or terminate its 
binding promises. Sut Statutes and Judicial Decisions 
speak of “Implied Warranties,” which turn out to be 
really essential terms, and therefore are “conditions,” not 
‘ warranties,’ and vice versé. Thus an unfortunate confusion 
between these terms has arisen which has been the cause of 
much mis-handling of contracts of sale, both by practitioners 
and by judges. 


An example of the sort of difficulty this loose use of terminology 
creates is afforded by Baldry v. Marshall, 
Ltd., 1924, W.N. 318, a case tried by Mr. 
Justice GREER, and affirmed in the Court 
of Appeal by Lords Justices BANKES, 
ATKIN and SARGANT, so that it may be presumed to be sound 
law. The owner of a motor car found that it was not really 
comfortable as a touring car, and decided to buy another. He 
saw advertisements of an “ eight-cylinder Bugatti car,’ which 
attracted him, but really knew nothing about the qualities 
of such cars from personal experience or observation. He went 
to a firm of motor car dealers, and asked whether they could 
supply him with an “eight-cylinder Bugatti”; at the same 
time, in the interview with their representative, he expressly 
explained that he was dissatisfied with his own car because he 
could not take out his wife in it, that he wanted to get a 
touring car suitable for that purpose, and that he desired the 
Bugatti only if it was suitable for his purpose. The 
dealers said they thought a Bugatti would suit his purpose, 
and showed him one. In the event he signed an order in'these 
terms: ‘ Please supply me, on the terms and conditions herein- 
after specified, with one eight-cylinder Bugatti car, fully 
equipped and furnished as per car inspected.”” The terms and 
conditions included one which said ‘ Illustration and specifica- 
tion must betaken as a general guide, and not binding indetail,” 
‘Guaranteed the same as 


Caveat 
Emptor. 


and another which was as follows : 





received by us from the manufacturers.” The manufacturers’ 
guarantee, thus apparently incorporated by reference in the 
contract of sale, was phrased so as to “ expressly exclude any 
other guarantee or warranty, statutory or otherwise.” 

Well, in the events which happened, the purchaser found 
his Bugatti car unsuitable for his purpose, and claimed to 
recover the purchase-price, on the ground that the car was not 
in accordance with an essential term or condition of the 
contract ; secondly, that it should be reasonably fit for the 
specific purpose for which he wanted it, and which he had 
disclosed to the dealers, namely, touring along with his wife. 
In other words, the purchaser claimed that his contract fell 
within the class of agreements for sale covered by s. 14 of the 
Sale of Goods Act, which deals with sales made to a person 
who relies on the skill of the dealers, and has disclosed 
to them the specific purpose for which he wants the article 
bought. In such a case, the statute imports an implied 
condition, that the articie shall be reasonably fit for the 
purpose for which it is supplied. 

Mr. Justice GREER held on the facts that the sale had been 
made in this form, so that s. 14 and its implied condition 
applied. Then came the question whether the implied condition, 
arising out of a statutory provision, was not excluded by the 
expressed terms of the guarantee (imported into the contract 
by reference to the manufacturers’ guarantee) that “ statutory 
warranties ’’ were to be excluded. His answer to this difficult 
problem was the ingenious one suggested in the case of Wallis 
v. Pratt, 1911, A.C. 394, that this guarantee only excluded 
statu'ory warranties, not statutory conditions, and that the 
provisions of s. 14 of the Sale of Goods Act expressly call the 
stipulation they import into contracts a “condition ”’ and 
not a “warranty.” He therefore ruled out the exception 
contained in the manufacturers’ guarantee as inapplicable to 
such a “statutorycondition,’’ and found that the purchaser was 
entitled to recover the price he had paid for the car. 


But this consideration by no means concludes the case. For 
s. 14 of the Sale of Goods Act contains a 
very familiar proviso which greatly limits 
the operation of the extremely vague and 
elastic warranty it imports into sales of 
articles for disclosed purposes. Indeed, that 
warranty is so elastic that in the absence 
of some limitation it would put dealers 
in an all but hopeless position. But this 
proviso to s. 14 gives the seller some protection, for it provides 
that ‘in the case of a contract for the sale of a specified 
article ander its . trade name, there is no implied 
condition as to its fitness for any particular purpose.” It is, 
therefore, necessary to consider whether the sale of the “ eight- 
cylinder Bugatti car,’’ as such, was not one within the terms 
of this proviso, so that the statutory condition is excluded. 
The Court of Appeal, however, suggested that there are two 
different ways of buying an article ‘“‘ under its trade name,” 
only one of which is covered by the proviso. A purchaser 
may simply ask for an article “ under its trade name ”’ without 
saying more; in such a case he relies on the “ trade name ” 
and is hit by the proviso. But again, he may say he wants 
an article of such-and-such a trade name for a specific 
purpose which he discloses to the vendors, saying or indicating 
that he relies on them to tell him whether or not the article he 
names is suitable for that purpose: in such a case he does not 
buy the article “ under its trade name,” but merely uses that 
name to indicate the type of article of which he wishes a 
specimen suitable for his purposes. Here he relies on the 
seller's skill, and is not hit by the proviso. The whole result 
is very complicated. One cannot help doubting whether our 
courts have not lately gone just a little further than is necessary 
in disregarding the wholesome old rule of Caveat Emptor. 


Vis Magsor. 


The Trade 
Name Proviso 
to Section 14 
of the Sale of 
Goods Act, 
1873. 








Pi 


m 
801 
ou 


pr 
the 


801 
alt 


25 

A 
irers’ 
1 the 
> any 


ound 
d to 
$s not 
' the 
’ the 
had 
wife. 
t fell 
f the 
rson 
losed 
ticle 
lied 
the 


been 
ition 
tion, 
‘ the 
Tract 
tory 
cult 
allis 
ided 
the 

the 
and 
tion 
e to 
was 


For 
IS a 
nits 
and 
of 
hat 
nce 
lers 
this 
ides 
fied 
lied 
; 18, 
tht- 
‘ms 
led. 
swWo 
hy 
ser 
out 
e” 
nts 
ific 
ing 
he 
10t 
nat 
3 a 
the 
ult 
yur 
ry 








Jan. 24, 1925 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


[Vol. 69] 293 








CASES OF LAST SITTINGS. 
Court of Appeal. 


Rosler and Others v. Hilbery & Caroly. No. |. 
5th December. 

PRACTICE —SERVICE OF WRIT OUT oF JURISDICTION—-CouURT’S 
DiscRETION—Forum Conveniens—CLAIM FOR INJUNCTION 
—RULEs or THE SupREME Court, Ord. xi, r. 1 (f) and (9). 
By Ord. xi, r.1, service or notice of a writ out of the jurisdiction 


may be allowed inter alia, under sub-r. (f), when part of the relief 


sought is an injunction, and, under sub-r. (g), when“ any person 
out of the jurisdiction is a necessary or proper party to an action 
properly brought against some other person duly served within 
the jurisdiction.” The court, however, discharged an order for 
foreign service or notice of a writ in a case where the injunction 
sought was only incidental to the relief claimed, and where, 
although there was a co-defendant in England, the defendant 
served abroad was the sequestrator of the assets of a Belgian 
company preperly entitled to recover and administer a certain 
sum, @ share in which was claimed by the plaintiffs as members 
of that company, and where the forum conveniens was obviously 
a Belgian and not a British court. 

Appeal from a decision of Russell, J. 

The Belgian company of Zeller, Villinger & Co., owing to 
most of its members being of enemy origin, was, during the 
war, ordered by the Belgian courts to be wound up and a 
Mr. Caroly was appointed sequestrator, corresponding to 
the English appointment of a liquidator. Two English 
companies, for the same reason, were wound up under the 
Trading with the Enemy Acts, and it was found that out of 
their assets the sum of £22,500 was due to Zeller, Villinger 
and Co., and an order was made in the winding up of the two 
companies, at the request of Mr. Caroly, that the sum of 
£22,500, less certain costs and expenses, should be paid to 
Mr. Hilbery, an English solicitor, as his agent in this country. 
The plaintiffs were three members, not of enemy origin, of the 
firm of Zeller, Villinger & Co., and at the making of that order 
Mr. Hilbery gave an undertaking that he would not part with 
the sum of £22,500 until further order in the event of the 
plaintiffs commencing an action within twenty-one days. 
The action was commenced against Mr. Hilbery and Mr. 
Caroly, claiming (1) an injunction to restrain Mr. Hilbery 
from parting with the money, (2) an inquiry as to how much 
of the £22,500 was due to the plaintiffs, and (3) an order for 
Mr. Hilbery to pay to the plaintiffs the sums found due to 
them. Subsequently an order was made ex parte for service 
of notice of the writ upon Mr. Caroly in Belgium. Mr. Caroly 
appealed against the order for service of notice upon him. 
Russell, J., held that even if Ord. xi, r. 1, sub-rr. (f) and (9) 
(set out in the headnote), applied, which was doubtful, the 
court, in exercising its discretion, should have regard to the 
fact that the sum in question was part of the assets of a 
Belgian firm or company, of which the other assets were 
presumably in Belgium, and that as all the assets were in the 
hands of a Belgian sequestrator, properly appointed, the 
forum conveniens was obviously,a Belgian and not an English 
court. He therefore discharged the order for service of notice 
of the writ. The plaintiffs appealed. The Court dismissed 
the appeal. 

Pottock, M.R., said that in regard to sub-r. (f) of r. 1 of 
Ord. xi, an injunction was certainly claimed, but, in his view, 
that injunction ought not to have been sought, because there 
was already the undertaking given to the court by Mr. Hilbery 
not to part with the fund. Then, as regards sub-r. (g), it was 
said that Mr. Caroly was a necessary party, as Mr. Hilbery 
was a defendant within the jurisdiction. He (Pollock, M.R.) 
had grave doubts as to whether the case came within either 
sub-rule, but, assuming even that it did, the court had a 
discretion in such matters, and one factor in guiding it in the 
exercise of that discretion was the forum conventens. There 
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could be no hesitation in saying that if the full facts had been 
known at the time when application to serve notice of the 
writ was made; if it had been realised (1) that the fund 
was part of the assets of a Belgian firm or company in process 
of being liquidated by a sequestrator properly appointed by 
the Belgian courts, where the rest of the assets were ; (2) that 
what the plaintiffs claimed to be entit/ed to, namely, the fund 
itself, they were not in fact entitled to, they being only entitled 
to their proportion of so much of it and the other assets as 
remained in the sequestrator’s hands after he had paid off the 
creditors—if these facts had been realised, there could be 
little doubt that the judge who made the order complained 
of would not have exercised his discretion by giving leave to 
serve notice, so as to bring the Belgian sequestrator before an 
English court, to have one of the assets of the firm adminis- 
tered over here. Obviously the forwn conveniens in the case 
was a Belgian, and not a British, court, and the order must be 
discharged, and service of the notice of the writ upon 
Mr. Caroly set aside. 

WARRINGTON and Sareant, L.JJ., gave judgments to the 
same effect.—CounsEL: G. B. Hurst, K.C., and W. P Spens, 
for appellants ; Clayton, K.C.,and W. M. Hunt, for respondent. 
Soxicitors: William A. Crump & Son; Henry Hilbery 


and Son. 
(Reported by G. T. WHITFIELD-HAyYes, Barrister-at-Law.] 


Court of Criminal Appeal. 


Rex v. Paul. 27th October. 

CriminAL Law—HasiruAL CriyinaL—Conviction—EvI- 
DENCE—SENTENCE—PREVENTIVE DETENTION—DISCRETION 
oF THE Court—Dvuty or Court to EXERCISE AN INDE- 
PENDENT DiscRETION—PREVENTION OF CRIME Act, 1908, 
8 Edw. VII, c. 59, s. 10. 

By ~s_10, s-s. (1), of the Prevention of Crime Act, 1908, 

“* where a person is convicted on indictment of a crime... and 

subsequently the offender admits that he is or is found by the 


jury to be a habitual criminal, and the court passes a sentence of 


penal servitude, the court, if of opinion that by reason of his 
criminal habits and mode of life it is expedient for the protection 
of the public that the offender should be kept in detention for a 
lengthened period of years, may pass a further sentence ordering 
that on the determination of the sentence of penal servitude he be 
detained for such period not exceeding ten nor less than five years, 
as the court may determine, and such detention is hereinafter 
referred to as preventive detention ‘se 

The question whether or not a person found by the jury to be a 
habitual criminal is to be sentenced to a period of preventive 
detention, within the meaning of the above sub-section, is one for 
the discretion of the court, but the court must exercise an inde- 
pendent discretion in determining the question. 

The facts in this case, which was tried by the Common 
Serjeant, at Central Criminal Court, appears sufficient in 
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the judgment of the Court of Criminal Appeal which was 
delivered by Lord Hewart, C.J. 

Lord Hewarrt, C.J., with him SHEARMAN and Sauter, JJ. : 
The appellant, having served a sentence for his last conviction 
previous to the substantive crime committed on 4th August, 
1924, was released from prison on 6th December, 1923, on 
licence. In February, 1924, be obtained employment and he 
continued in that employment until his arrest on 4th August. 
It appears that on 4th August, he had some drink and then 
with Baxter committed the substantive crime charged against 
him. His employer said that he would take him back again. 
Notwithstanding those facts, the jury found him to be a 
habitual criminal. It was a question for them, and in spite 
of the interval between 6th December, 1923, when he was 
released from prison, and 4th August, 1924, when he committed 
the substantive crime, it was impossible to say that there was 
not evidence on which the jury could properly find that the 
appellant then was a habitual criminal. But that did not 
conclude the matter. It cannot too often be remembered that 
the Prevention of Crime Act, 1908, is very careful to distinguish 
between the duties which have to be performed by the court. 
Three distinct steps are necessary before a man can properly 
b>» sentenced to preventive detention. First, he must admit 
bing, or must be found to be, a habitual criminal. Secondly, 
the court must take such a view of the substantive offence 
with which he is charged as to think it right because of that 
offence itself, and for no other reason, to pass a sentence of 
penal servitude in respect of it. Thirdly, the court must be 
of opinion that by reason of the criminal habits and mode of 
life o. the prisoner it is expedient for the protection of the 
public that he should be kept in preventive detention. Here 
the jury found the appellant to be a habitual criminal. The 
court passed a sentence of penal servitude. It appears that 
immediately the jury returned to court and found the appellant 
to be a habitual criminal, the Common Serjeant refused to 
admit a statement on behalf of the prisoner, and said that he 
could hear nothing more but must deal with the appellant as 
being a habitual criminal. Looking at the seclusion of the 
prisoner’s written statement, and looking even more at the 
actual language of the Common Serjeant, we find it difficult to 
exclude the view that in this case, as unfortunate ly in some 
other cases in other parts of the country, the jury having 
found that the appellant was a habitual criminal, the court 
was, for the moment at any rate, under the misapprehension 
that a sentence of preventive detention followed as of course. 
But that is not the true view. After a man has been found to 
be a habitual criminal it becomes a separate and independent 
matter for the court whether he should be sentenced to 
preventive detention. That independent discretion was not 
exercised in the present case, and, while the conviction of the 
appellant will stand, this appeal, so far as the sentence is 
concerned, must he allow “dd, and the Sentence of preventive 
detention must be quashed. Appeal allowed.—COUNSEL : 
Arthur Bryan, for the Crown; The Appellant appeared in person. 
Soticrror: The Director of Public Prosecutions. 

[Reported by T. W. MorGay, Barrister-at-Law.] 





Probate, Divorce and Admiralty 
Division. 
Partington v. Partington & Atkinson (Barrow Intervening), 
Horridge, J. 2nd December. 
HusBaNb’s Suir ror Divorce—EvineNcE—QUESTION 01 
‘res judicata ’—K rect OF A DECREE IN A PREVIOUS Suir 
IN WHICH THE PRESENT PETITIONER WAS CO-RESPONDENY’. 


A finding in a previous suit, in which the petitioner in this 
suit had been co-respondent, that he has been guilty of adultery, 
is evidence against him, but is not conclusive. As he denied that 
he had been guilty of adultery, and as there was no one before the 
court who was interested in bringing before it, in the present suit, 
the evidence upon which the court was then induced to find the 
petitioner guilty in that suit when he was the co-respondent, the 
court in the present suit pronounced a decree nisi for the dissolu- 
tion of the petitioner's marriage with the respondent, but invited 
the attention of the King’s Proctor to the case. 


This was a husband’s suit for dissolution of his marriage 
with the respondent on the ground of her adultery with th 
co-respondent. The suit was undefended by the respondent, 
but the co-respondent filed an answer denying the alleged 
adultery, and alleging that the petitioner had committed 
adultery with two named women, and in regard to one of them, 
a Mrs. Fairhurst, had, in March, 1923, in the suit of Fairhurst 
v. Fairhurst and Partington, been found guilty of adultery by 
a jury and condemned in the sum of £200 damages and a 
decree nist pronounced in consequence, which had been 
subsequently made absolute. Mrs. Fairhurst did not intervene 
in this suit, but the other woman named, a Miss Margaret 
Barrow, intervened and denied the adultery alleged. Evidence 
was given on behalf of the petitioner that the respondent and 
co-respondent had committed adultery together, and the 
petitioner denied the charges of adultery made against him by 
the co-respondent, but he was not cross-examined, nor was 
any evidence given on behalf of the co-respondent to support 
his allegations. A copy of the decree nisi, however, in the 
previous suit of Fairhurst v. Fairhurst and Partington was put 
in by counsel for the petitioner. Counsel for the co-respondent 
submitted that this decree of the court made the petitioner's 
adultery matter of record, and disentitled him to a decree. 
Counsel for petitioner referred to Conradi v. Conradi, Worrell 
and Way (the Queen's Proctor intervening), 18 L.T.R. 659; 
L.R. 1 P. & D. 514; Ruck v. Ruck, 1896, P. 152; Crawshay- 
Williams v. Crawshay-Williams, Times, 15th January, 1915; 
Eskell ¥. Eskell, 88 L.J. Prob. 128; and submitted that 
though the decree in the previous suit might be evidence 
against the petitioner in this suit, it was not conclusive of the 
question now raised between different parties. 

Horripce, J. (after consultation with the President), said : 
The question which has been raised in this case is whether or 
not a decree in a former suit, in which the present petitioner 
was cited as co-respondent, and in which suit by, and on the 
face of, the decree he is found guilty of adultery, is conclusive 
in the present suit, which he is bringing for dissolution of 
marriage with his wife, conclusive in the sense that it compels 
me to find in these proceedings that he has in fact been guilty 
of adultery. The first of the authorities which have been 
cited to me is the case of Conradi v. Conradi, supra. In that 
case a husband had brought a suit for dissolution and had 
joined a co-respondent. He was found in that suit himself 
guilty of adultery. He subsequently brought another suit 
igainst his wife with another co-respondent, and in that suit 
the decree in the first suit finding him guilty of adultery was 
held by the judge ordinary to be conclusive in the second suit, 
but there both suits were between the same parties with 
reference to the same marriage, though there were different 
co-respondents. The learned judge ordinary, Lord Penzance, 
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says, at p. 521, “for by whomsoever the petitioner’s adultery 
was alleged in the former suit, that adultery was declared 
and adjudged to have been proved in a decree pronounced 
between the very parties who (so far as the question of divorce 
is concerned) are the sole parties to this suit.” Therefore it 
was a decree inter partes. The next case is that of Ruck v. 
Ruck, supra, before the late Lord Gorell, then Gorell-Barnes, 
J. There it was desired to put in a decree in a previous suit 
in which the respondent had, as co-respondent in the earlier 
suit, been found guilty of adultery, and in that case Gorell- 
Barnes, J., pointed out that there was no finding of adultery 
on the face of the decree, and that evidence must be given of 
the adultery. He did not say what would have been his view 
if the decree had had, as in this case, upon the face of it the 
finding of adultery between the respondent in the earlier suit 
and the co-respondent in that suit, who was respondent in the 
second suit. There appear to be two other cases-—one before 
Sir 8. Evans, P., namely, Crawshay-Williams v. Crawshay- 
Williams, supra. There, where there was no denial of the 
adultery, and no evidence given in denial of it, the learned 
President acted upon the decree as being evidence. The same 
observation applies to the case of Eskell v. Eskell, supra. | 
read those two cases merely to mean that the decree in the 
former suit, as a decree made in the presence of the co- 
respondent in that suit, is evidence against him in subsequent 
proceedings, but they do not seem to me to go the length of 
saying that it is conclusive between the parties to the later 
suit. I think in this case the petitioner is entitled to deny 
his adultery, if he wishes to do so, although it has been found 
against him in a previous suit, and as it may be that in this 
case it is not in the interests of anybody to put before me the 
evidence on which he was convicted on the last occasion, it is 
my duty to see that the King’s Proctor is communicated with, 
so that, if he sees fit, that evidence may be put before the 
court. Horridge, J., found the adultery alleged between the 
respondent and co-respondent proved, and held that in the 
circumstances he should accept the petitioner’s denial of both 
the charges of adultery against him. He accordingly pro- 
nounced a decree nist, with costs, against the co-respondent, 


and the intervener was dismissed from the suit, and the 


co-respondent condemned in her costs.—CounsEL: Bayford, 
K.C., and Noel Middleton, for petitioner; Elkin, for co- 
respondent. Soxicrrors: Gibson & Weldon, for Pickup 


and Kay, Blackpool, for petitioner; A. de Frece & Co., for 


Quilliam & Son, Liverpool, for co-respondent. 
[Reported by C. G. TaLBoT-PoNsoNBY, Barrister-at-Law.] 








Correspondence. 


An Inn for Solicitors. 


Sir,—In your issue for the 3rd January there appears a note 
under “ Current Topics’ headed “ Solicitors and an Inn of 
Court.” There cannot, we think, be any doubt that the 
establishment of the Law Society’s School upon a spot 
historically connected with the study of the law would be 
advantageous both to the School and to the profession, even 
apart from the convenience of the locality. The only one of 
the Inns of Court which can now be acquired is Clifford’s Inn, 
and that is now in the market. It contains an area ample for 
the establishment of a law school with even the possibility of 
erecting buildings for the occupation of country students. It 
possesses still the ancient hall which would be an admirable 
centre for the Inn, and, in addition to entrances into Fleet 
Street and Fetter Lane, arrangements have, we believe, been 
recently made by which access may be obtained in future to 
Chancery Lane at a point almost opposite the entrance to 
the Law Society’s Hall. The site is also, we believe, the only 
site now remaining in any way suitable for such an institution 
in the immediate neighbourhood of the Law Courts. 
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is available for evening functions. The restaurant | 
is fully licensed. Tel. : City, 7574. | 
Proprietors: TRUST HOUSES LTD. | 














We suggest that the Law Society should take immediate 
steps to ascertain in detail the feasibility of this suggestion, 
both as regards the capabilities of the site and the financial 
questions involved. 

The opportunity of acquiring a site of this character should 
not be allowed to pass without at the least a thorough 
investigation, and as the Inn may be sold at any moment 
no time should be lost in taking the matter up. No more 
‘ligible site is anywhere in view. 

Joun Coope AbDAMs. 
Joun J. Wiruers. 
J. F. Rowrarr. 

21st January. C. D. Mrepuey. 

[This most interesting letter has come to hand too late for 
comment this week; but we hope to deal fully with the 
proposal of our correspondent at an early date.—Kp., S.J.| 


Pensious for Solicitors ? 

Sir,—The question of pensions is now being discussed 
everywhere just now; there is receptivity in the public mind 
in this matter; and I am surprised that no one so far has 
advocated this form of provision for the “ Emeriti” of our 
profession. 

Doctors of medicine (all honour to them) are virtually State- 
endowed under the National Health Insurance Act. The 
Church (hitherto the financial Cinderella of the professions) is 
about to secure pensions to the clergy. I have no doubt that 
the declining years of the municipal dustman are softened for 
him by a suitable addition to the ratepayers’ burden. 

Why is it that solicitors alone, officers of the court as they 
are, and many of them needy, should go pensionless ? In my 
opinion very strong claims to old age annuities could be urged 
on their behalf. s 

Apart from the favourable trend of present-day opinion, 
I maintain that a principle of compensation also should enter 
into the scheme. The solicitor’s province has for sixty years 
suffered from erosion, gradual, but meaning final extinction 
ere long, proceeding from the Legislature. " Witness the 
Solicitors’ Remuneration Act, the Conveyancing Act, the 
appointment of the Public Trustee, and, greatest injustice ot 
all, the transfer to the Board of Trade of the great volume of 
the lucrative business of bankruptcy and the winding up of 
companies. 

The product of the solicitors’ certificate duty is but a 
negligible item of revenue. It might well be used as a fund 
to provide pensions for old practitioners and thus compensate 
them in some measure for the encroachments of the 
bureaucracy. 

When the proctors were abolished they received compensa- 
tion. Solicitors still exist, but vis-d-vis the State it is a case of 

‘You take my House when you do take 
The prop that doth sustain my House.” 

If this view were to be resolutely pressed, I am convinced 
the public, now that the whole question of pensions is under 
consideration, would recognise the claim as valid. In such 
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case it would be for the leaders of our profession to see to it 
that the certificate duty were deflected to form a pension 
fund for our veterans. It might be supplemented, if necessary, 
by grants from the funds of the High Court, of which solicitors 
are recognized officers. I am throwing these observations 
together to emphasise a new point of view affecting our 
profession and in the hope that there will arise some advocate 
better qualified than myself to take up the matter in the right 
quarters. Ernest S. Coutson. 
14-16, Cockspur Street, S.W.L. 
16th January. 


Rent Restriction Acts. 

Sir,—-I find in 8th Nov., 1924, Sox. J., Vol. 69, p. 85, as 
under : 

In August, 1914, Blackacre is let for three years at £20 
per annum. Therefore the house is controlled. 
In 1916 the first floor is sub-let for £10 per annum. 

In this case apportionment will be necessary. 

You do not quote your authority for this proposition, 
and | have hunted in vain for any case on the point. 

There is a vague idea going about that the rent on a first 
letting of a part of a house made after 1914 is the standard 
rent of that part, irrespective of the question whether the 
house was let as a whole in 1914 or not. This idea may 
conceivably be traced to Clyveld v. Peppercorn, where it 
seems the house was let in 1914 at £77 a year, so was within 
the Act, yet the rent of £70 charged for four rooms on a first 
letting in or about 1919 was found to be the standard rent 
of those four rooms, because the four rooms were then so let 
for the first time 

OLIVER BARLOow. 
43, Rowan Road, 
Hammersmith, W.6. 
4th January. 





Law Societies. 


The Law Society. 
SPECIAL GENERAL MEETING. 

A circular has been forwarded by Mr. E. R. Cook (Secretary 
of The Law Society) to the members to the effect that a special 
general meeting of the members will be held in the Hall 
(Chancery-lane entrance) on Friday, the 30th inst., at 
2 o’clock, when the following matters will be considered :— 

ADVERTISEMENTS IN THE PREss. 

The attention of members is drawn to the following resolu- 
tion which was passed at the annual general meeting on the 
25th July last, z.e., ‘* That the Council be requested to take 
steps to discipline all solicitors who in future associate their 
names with any advertisement purporting to be of a legal 
nature which has no legal effect, or who append their names 
to any advertisement when the addition of their names is 
entirely superfluous.’’ The Council have duly considered 
this resolution and have resolved to leave to the- Professional 
Purposes Committee power as in the past to deal with individual 
cases as they arise, and that the resolution passed at the 
general meeting be not adopted. The report on the subject 
is printed in full on pp. 23-24 of the December, 1924, issue 
of the Society’s ‘* Gazette,’ which has been circulated to 
members. 

TRIAL BY JURY. 

Lieut.-Col. H. M. Meyler, D.S.O. (London), will move, and 
Mr. E. A. Bell (London) will second: ‘‘ That the Council be 
instructed to consider and, if it be deemed expedient, report 
upon the system of Trial by Jury as at present conducted in 
this country.”’ 


Grotius Soc lety. 
UPPER SAVOY AND THE FREE ZONES. 
Mr. F. LLEWELLYN JONES’S LECTURE. 


At a meeting of the Grotius (International Law) Society 
held in the Temple, London, Mr. Herbert E. Manesty, K.C., 





presiding, Mr. F. Llewellyn Jones, of Mold, read a paper on the 
question of Upper Savoy and the free zones around Geneva. 

Mr. Jones dealt with the history of the controversy between 
France and Switzerland which led to Article 435 of the Treaty 
of Versailles, and of the subsequent failure of the two countries 
to arrive at a satisfactory settlement in pursuance of the 
provisions of that article. He referred with satisfaction 
to the agreement whereby France and Switzerland had decided 
to submit the dispute as to the future regulation of the free 
zones to the Permanent Court of International Justice at the 
Hague. He expressed the hope that they were now within 
sight of a friendly settlement or of a judicial decision which 
would finally dispose of a situation which had been the source 
of no little friction between two friendly democratic States. 

It was a matter of universal satisfaction to the supporters 
of the League of Nations that a great power like France had 
consented to allow a dispute with one of her small neighbours 
to stand referred to the Permanent Court of International 
Justice. There was no policy more calculated to enhance the 
prestige of the League and its associated organisations than the 
readiness of the Great Powers to submit any differences 
between themselves and smaller nations to the jurisdiction of 
the League and its Court. 

In the case of the dispute as to the free zones much friction 
had from time to time existed between France and Switzerland 
and the voluminous controversial literature on both sides of 
the question had not been calculated to allay this friction. A 
settlement would not only be productive of more cordial 
relations between the two States, but would greatly strengthen 
the hands of those who advocated that all international 
disputes should be settled by judicial methods in the same 
manner as disputes between private citizens. 








Law Students’ Journal. 
Law Students’ Debating Society. 


At a meeting of the Society held at The Law Society’s 
Hall, on Tuesday, the 13th inst. (Chairman, Mr. J. W. Morris), 
Mr. Peter Anderson read a paper entitled ‘‘ That Modern 
Drama is Decadent.’’ The following also spoke: Messis. 
Cc. W. M. Turner, P. Quass, W. S. Jones, R. Oliver, John F. 
Chadwick, R. D. C. Graham, M. C. Batten, J. R. Amphlett, 
and A. J. Miller. There were twenty-one members and three 
visitors present. 


At a meeting of the Society held at The Law Society’s 
Hall, on Tuesday, the 20th inst., Mr. H. Shanly in the chair, 
the subject for debate was :— 

‘* That the case of Tournier v. National Provincial Bank, 

1924, | K.B. 461, was wrongly decided.” 

Mr. J. W. Morris opened in the affirmative; Mr. J. G. S. 
Tompkins seconded in the affirmative. Mr. M. R. C. Overton 
opened in the negative; Mr. J. H. F. Gethin seconded in the 
negative. The following members also spoke: Messrs. 
W.S. Jones, Raymond Oliver, M. C. Batten, W. M. Pleadwell, 
H. Malone, C. W. M. Turner and A. E. Johnson. The opener 
having replied, and the Chairman having summed up, the 
motion was lost by six votes to twenty. There were 
twenty-seven members and four visitors present. 





Sheffield and District Law Students’ Society. 


At a meeting held in the Law Library, Bank Street, Sheffield, 
on Tuesday, the 6th inst., when Mr. Walter B. Siddons, LL.B., 
was in the chair, the subject for debate was as follows :— 

‘* Andros, who is domiciled in Greece, marries in England, 

Eliza, who is domiciled in England. The marriage is 

valid in English law, but Andros, deserting his wife, returns 

to Greece, and obtains a nullity decree from the Greek 

Courts, based on the marriage having been celebrated in 

the absence of a Greek priest. While in Greece Andros 

commits adultery. Can Eliza sue in the English courts for 

a divorce ?.”’ 

Mr. H. Stone, supported by Mr. A. Priestley, opened on 
behalf of the affirmative, and Mr. J. Elliott, supported by 
Mr. R. H. Lambert, on behalf of the negative. On the 
debate being declared open, the following members also 
spoke: Messrs. Burney, Capron, Frank, Hiller, Kershaw and 
Thorneloe. Messrs. Elliott and Stone replied, and when 
the Chairman had summed up the question was decided 
in the affirmative by seven votes to three. 
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Solicitors’ Benevolent Association. 


The monthly meeting of the Directors was held at The 
Law Society’s Hall, Chancery Lane, London, on the 14th inst., 
Mr. E. F. Knapp-Fisher in the chair. 

The other Directors present were Sir A. Copson-Peake, 
LL.D. (Leeds), and Messrs. E. R. Cook, T. S. Curtis. E. F. Dent, 
Cc. G. May, H. A. H. Newington, R.W. Poole and P. J. Skelton 
(Manchester). 

£754 was distributed in grants of relief, forty-seven new 
members were admitted, and other general business was 
transacted. 








Legal News. 


Information. 


Mr. J. ATHERTON PARKYN, surviving member of the firm of 
Shakespear & Parkyn, of 8, John Street, Bedford Row, W.C.1, 
has taken into partnership Mr. WILLIAM Roscor, M.C., B.A., 
LL.B. The name of the firm will remain unaltered. 


Business Announcements. 


Messrs. Geo. Trollope & Sons have sold the important 
freehold properties, Nos. 4 & 5, Park Place, St. James’. 

At their Estate Rooms, 20, St. James’ Square, S.W.1, on 
Tuesday, the 27th inst., Messrs. Hampton & Sons will submit 
by auction the freehold of No. 37, Fitzroy Square, W.. a 
fine Adam house, also ‘‘ Pinewold,’’ Oatlands Chase, Walton- 
on-Thames, a medium sized residence with two acres. 

Freehold business premises, known as No. 2, Devonshire 
Square, Bishopsgate, and freehold ground rents of £80 per 
annum, upon residences in Fitzjohn’s Avenue, Hampstead, 
which were to have been offered on the same day, have been 
sold privately. The same firm also announce the sale by 
private treaty of the long lease of 20, Chesham Place, S.W.1 
(by direction of Lady Margaret Waterlow), a beautifully 
fitted corner house with marble hall, suite of reception rooms, 
twenty bed and dressing-rooms and five bathrooms. (In 
conjunction with Messrs. Goddard & Smith.) 


The Directors of Westminster Bank, Limited, have declared 
a final dividend of 10 per cent. in respect of the £20 shares, 
making 20 per cent. for the year; and a final dividend of 
6% per cent. on the £1 shares, making the.maximum of 12} per 
cent. for the year. The dividends will be payable (less income 
tax) on the 2nd February. 








Court Papers. 


Supreme Court of Judicature. 
ROTA OF REGISTRARS IN ATTENDANCE ON 


Date. EMERGENCY APPEAL CouRT Mr. JUSTICE Mr. Justice 
TA. No. 1. Eve. ROMER. 
Monday ..Jan. 26 Mr. Synge Mr. Jolly Mr. Jolly Mr. More 
Tuesday ...... 27 Ritchie More More Jolly 
Wednesday ... 28 Bloxam Synge Jolly More 
Thursday .... 29 Hicks Beach Ritchie More Jolly 
Friday ....... 3u Jolly Bloxam Jolly More 
Saturday ..... 31 More Hicks Beach More Jolly 
Mr. Jcstick Mr. JUstTicg Mr. Justice Mr. Justice 
ASTBURY. LAWRENCK. RUSSELL, TOMLIN. 
Monday ..Jan. 26 Mr. Hicks Beach Mr. Bloxam Mr. Synge Mr. Ritchie 
Tuesday ...... 27 Bloxam Hicks Beach Ritchie Synge 
Wednesday .. 28 Hicks Beach Bloxam Synge Ritchie 
Thursday ..... 29 Bloxam Hicks Beach Ritchie Synge 
BEE cccesce 30 Hicks Beach Bloxam Synge Ritehie 
Saturday ..... 31 Bloxam Hicks Beach Ritchie Synge 





VALUATIONS FOR INSU RANCE.—It is very essential that all Policy Holders should 
have a detailed valuation of their effects. Property is generally very inadequatel 
osured, and in case of loss insurers suffer accordingly. DEBENHAM 8TORR & 80) 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known *hattel valuers and 
auctioneers (estab! over 100 years), have a staff of expert Valuers, and will be glad 
te advise those desiring valuations for any purpose. Jewels, plate, furs, furniture, 
works of art, bric-A-brac a speciality. [ADvT.] 


. THE MIDDLESEX HOSPITAL. 
Warn CALLED UPON TO ADVISE AS TO LEGactEs, PLEASE DO NOT 


FORGET THE CLaIms OF THE MippLEsEx Hosprrat, 
4 
Wxrxe IS URGENTLY IN NEED OF Funds ror 1ts Humans Wors. 


FoR OFFICES or RESIDENTIAL purposes BAKER STREET, W. 

(occupying important corner position). Fine upper part; entirely 
self-contained, with imposing entrance from Baker-street ; 6 rooms 
(2 very large) on first floor, 5 (or 7) other rooms and 2 bathrooms 
above. Rent £750 
HAYWARD, F.A.L, 115, Baker-street, W.1. 


per annum inclusive.—Agents, FOLKARD AND 


Stock Exchange Prices of certain 
Trustee Securities. 


Bank Rate 4%. Next London Stock Exchange Settlement. 
Thursday, 5th February 1925. 





MIDDLE 


pare | INTEREST 
shat dae. YIELD. 
English Government Securities. Sa a 
Consols 24% os ma 2 aa 572 4 6 6 
War Loan 5° 1929-47 4 a 101% 118 6 
War Loan 4$% 1925-45 st ae 97} 412 6 
War Loan 4% (Tax free) 1929-42 - 1014 319 O 
War Loan 33% Ist March 1928 ae 97} 3138 0O 
Funding 4% Loan 1960-90 oe a 898 it 9 6 
Victory 4% Bonds (available at par for 
Estate Duty) ie 7 ; 92% 4 6 O 
Conversion 44% Loan 1940-44 97 413 0 
Conversion 3$% Loan 1961 773 410 O 
Local Loans 3 °% 1921 or after we 66 fill 0 
Bank Stock aa 7 is eee 256 114 0 
India 4$% 1950-55 “se ai oi 88] 5 2 0 
India 34% 67} 5 8 6 
India 3% és oa iva a 574 (5 4 0 
Sudan 43% 1939-73 ~~ ™ aia 954 {14 0 
Sudan 4% 1974 os - 88 (411 0 
Transvaal Government 3°, Guaranteed 
1923-53 SO 315 0 


Colonial Securities. 
Canada 3°, 19358 ne +“ one 8 
Cape of Good Hope 4% 1916-36 oe 9: 
Cape of Good Hope 34% 1929-49 8 
Commonwealth of Australia 43% 


3 312 6 
} 1 6 6 
} 4 0 


-l1 





1940-60 $e nae nF ~ 968 418 0 
Jamaica 44% 1941-71 .. rv a 97} 412 0O 
Natal 4% 1937 is ale - 92 e.3 © 
New South Wales 43% 1935-45 a 954 414 6 
New South Wales 4% 1942-62 es 85; 413 6 
New Zealand 44% 1944 oa — 984 412 0 
New Zealand 4% 1929 ns av 96 4 3 6 
Queensland 34° 1945 sis ai 77 /; 410 0 
South Africa 4% 1943-638 a ook 903 | 4 8 O 
S. Australia 34% 1926-36 7 _ 85 i4 1 6 
Tasmania 34% 1920-40 Si a 834 43 6 
Victoria 4% 1940-60 be in 89 '|410 0 
W. Australia 4$°% 1935-65 ve wn 954 415 O 

Corporation Stocks. 
Birmingham 3% on or after 1947 at 

option of Corpn. ; is ‘4 65 412 0 
Bristol 34% 1925-65 .. a f 765 411 6 
Cardiff 34% 1935 ce we ea 88 319 6 
Croydon 3% 1940-60... - na 69 470 
Glasgow 24% 1925-40 .. i ia 17 83 5 0 
Hull 34% 1925-55 ; ai 78} |4 9 0 


Liverpool 3}% on or after 194% at 
option of Corpn. ée as ws 
Ldn. Cty. 24% Con. Stk. after 1920 at 


option of Corpn. os es ot 554 410 6 
Ldn. Cty. 3% Con. Stk. after 1920 at 

option of Corpn. Py os ‘ 653 | 412 O 
Manchester 3% on or after 1941 654 412 0 


Metropolitan Water Board 3% ‘A’ 


1963-2003 és vr os és 654 412 0 
Metropolitan Water Board 3% ‘B’ 

1934-2003 .. ep it, ” 66} |4 11 0 
Middlesex C.C. 3$°% 1927-47 .. e* 81 4 6 6 
Newcastle 34% irredeemable aie 744 |414 0 
Nottingham 3°% irredeemable .. one 654 412 0 
Plymouth 3% 1920-60 ws “a 693 4 6 0 

English Railway Prior Charges. 
Gt. Western Rly. 4% Debenture 85}xd) 4 13 0 
(Git. Western Rly. 5% Rent Charge .. 103 1417 0 
Gt. Western Rly. 5% Preference ee 102} |417 6 
l.. North Eastern Rly. 4% Debenture 83ixd| 4 16 0O 
L. North Eastern Rly. 4° Guaranteed 83 1416 6 
L.. North Eastern Rly. 4% Ist Preference 8037 |419 0O 
L. Mid. & Scot. Rly. 4% Debenture .. 834 416 0 
L.. Mid. & Scot. Rly. 4% Guaranteed.. 834 {16 O 
L. Mid. & Scot. Rly. 4% Preference .. 81 419 0O 
Southern Railway 4°, Debenture 83ixd}/ 416 0 
Southern Railway 5% Guaranteed .. | 103 417 0 
Southern Railway 5% Preference os 1014 418 6 
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HOSPITALS AND CHARITABLE INSTITUTIONS. 





BRITISH HOME 


AND HOSPITAL FOR 


INCURABLES. 


Crown-lane, Streatham, London, S.W.16. 


Founded for the Relief 
of Sufferers of the 
MIDDLE CLASSES, 


LEGACIES, 
SUBSCRIPTIONS, and 
DONATIONS 


much needed and earnestly solicited. 
Patrossse—Hun MAsEsTY QUEEN ALEXANDRA. 


Patroe—His Royat Hicuyese Tas PRisce 
oy WALES. 
President—Mis Grace The Duke oF PorTLaND, K.G. 
Secretary—EpoaR PENMAN. 
Ornces—72, CHEAPSIDE, LONDON, 
Bankere—BakoLays Bank LIMIrEp. 


8.0.3. 


Foundling Hospital 





23,772 UNWANTED CHILDREN 
have been Maintained, Educated, and made 
into Useful Citizens. 

PP OLS or Legacy earnestly solicited. 

OLS, Srecrerany, FOUNDLING 
HOSPITAL, GUILFORD STREET, Ww.c. 


LEGACIES 


are earnestly solicited in favour of the 


ALEXANDRA ORPHANAGE 


(Incorporated os the han Working School and 
otek Orphanage), ° 
OF MaIrLanD Park, Haversrock Huu, N.W.3, 
which panes over 4 A -— Children 
all parts of the country. 
musioncl ARE. The Prince of Wales, K.G. 
Treasurer: The Rt. Hon. Lord Marshall, P.C., K.C.V.0. 
Full particulars and Form of Bequest from the ’Secretary : 
Mr. Fred. J. Robinson, A.C.1.8., 73, Cheapside, E.C.2. 





MORAVIAN MISSIONS. 


For nearly 200 years Moravian Missionaries have 
carried the Gospel to the darkest places of the earth. 

Their self-denying, pioneering, Protestant labours have 
been, and are being, greatly blessed among the heathen. 

An increased annual income of £3,500 needed for re- 
occupation of Mission Stations in E.C. Atrica, and important 
developments in Jerusalem Leper Work. 


LEGACIES AND CONTRIBUTIONS 


much needed and earnestly solicited. Address, The 
Rev. EDGAR SWAINSON, London Association in aid of 
Moravian Missions, 7, New Court, Lincoln’s Inn, W.C.2. 





The Royal Merchant 


Seamen’s Orphanage, 


BEAR WOOD, WOKINGHAM. 
(Formerly of Snaresbrook.) 
FOUNDED 1827, 
PaTRon) 
His Majesty THE KING, 
PRESIDENT : 
H.R.H. THE PRINCE OF WALES. 
TREASURER! 
Lord INCHCAPE, G.C.S.I., G.C.MLG., &c. 
CHAIRMAS | 
R. J. LESSLIE, Esq. 


Three thousand eight hundred and forty-seven orphan 
ehildren of captains, officers and men of the Mercantile 
Marine have brought up in these Schools, and 
hundred and twelve are at present in reaidence, including 
nearly one hundred whose fathers lost their lives by 
enemy submarines and mines. 

Upwards of seven hundred men com: and officering 
Merchant Vessels that stood between the na’ and famine 
during the war received thelr training in this National 
Institution. 

Contributions will be og | received. 

Secretary: "RAWLINSON, C.B.E. 
Dixon House, Lora ‘s-avenue, 
London, E.C.3. 


Offices : 





LEGACIES. 


The Salvation Army requires £500,000 a year for 
the maintenance of its 10,000 centres of work, 
each one of which is in daily operation, and for 
necessary extonsions. 

Funds are thus urgentiy needed to enable General 
Booth to carry on the Army’s great work among 
the Outcasts. 

Gifte may be earmarked for us cayenees | branch, such 
asthe General Evangelical Wo the Salvation 
Army, or for ita Social Work UL. the Bess 
Rescue and Child Welfare Work, Homes ee 

and Girls 34 difficult circumstances, Miss! 

Work, Work amongst Lepers, Medica! and ered 
tional Work in Eastern Countries. 


LEGACIES ARE SPECIALLY REQUESTED. 


CANCER 


HOSPITAL 
(FREE). 


FULHAM ROAD, LONDON, S.W.3. 
(Incorporated under Royal Charter.) 


No Letters. No Payment. 


The Only Special Hospital in London 
For the Treatment of Cancer. 


Fully equipped and specially staffed for the 
better treatment and research into the causes 
of cancer. 

A certain number of beds are provided for 
advanced cases, who are kept comfortable 
and free from pain. 


DONATIONS AND LEGACIES 
ARE EARNESTLY SOLICITED. 


Funds are Needed for the Research Institute 
and for the Electrical and Radio-Therapeutic 
Departments. 


Bankers—Coutts & Co., 440, Strand, W.C.2. 
Secretary—J. Courtney Buchanan, C.B.E. 


THE ROOF THAT 
COVERS tHe COUNTRY 


East, West, North and South are the scattered 
Branches of the National Children’s Home 
and Orphanage. Each has its ever open door 
and hospitable fireside. 
An ever open door means a never ceasing effort 
to find safe shelter and proper care for the 
thousands of boys and girls whose need is the 
only passport they are ever asked to produce. 


National Children’s Home 
and Orphanage 


(Principal: Rev. W. Hopson Smiru) 
104/122, CITY ROAD, LONDON, E.C.1. 
29 Branches. 4,000 Children. 


General jf Sir CHAS, C, WAKEFIELD, Bt., C.B.E. 
Treasurers \ Sir THOS. BARLOW, Bt., M.D., F.R.S. 





INDUSTRIAL TRAINING FOR 
BLIND AND CRIPPLED GIRLS 
with 


JOHN GROOM’S CRIPPLEAGE AND 
FLOWER GIRLS’ MISSION 


(Registered under the Blind Persons Act 1920). Incor porated. 

formerly known as Watercress and Flower Girls’ Christian Mission 

Supt. and Sec., ALFRED @. GROOM, 
Sekforde-st: Lond 


The Crippleage, 
Treas., ERNEST J. LOVELL, Esq. 
Afflicted Girls are received from 
or votes, 








Legacy Forms, Reports and Annual Balance 

Sheets, which have always been published, sent 

on application. 

Goue should be crossed “ Bank of oy Law 
Branch,” and sent to General Booth 


THE SALVATION ARMY, 


Queen Victoria Street, London, E.C.4, 





SPURGEON’S ORPHAN HOMES 


STOCKWELL, LONDON, 8.W.9. 
Guth Some Branch :! BIRCHINGTON-ON-SEA. 
President and Director, Rev. CHARLES SPURGEOR. 
Vice-President & Treasurer, WILLIAM HIGGS, Esq. 
A HOME and SCHOOL for 600 FATHERLESS 
on 8 —* x otes ired. The most need 
L. pargeon. ov requ! 
and we saaus ene calested by tho Committee of 


Contri! Dauoas chould be cent to the Seeretary, F G.Lapps, 
Spargeon’s Orphan Homes, Stockwell, London, 8.W.9. 

NOTICE TO INTENDING BENEFACTORS.—Ou 
last Annual ny containing & a Form of Bequest, 
will be gladly sent on application to the Secretary. 


Memorial of the Beloved a 


PLEASE HELP WwiTH 
DONATION OR 
LEGACY. 


institution tor 
Stray Dogs and Cats. 


Secretary: @, GUY 8. ROWLEY. 








Applications respecting Advertising on this page should be addressed: Messrs. HOOPER & BATTY, Ltd., Advertising Contractors, 15, Walbrook, London, E.C.4, . 
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